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26. Property Easements — Overview, by Emily Domsky, attorney
(NOLO - Legal Encyclopedia)

Someone can acquire an easement over another's land for a particular
purpose (such as accessing their own home) by using someone else's
property openly and continuously for a set period of time. This is called
a prescriptive easement, and typically one is created when someone
uses land for access, such as a driveway or beach path or shortcut.

The length of use required for a prescriptive easement varies from state
to state and is often the same (ten or 20 years) as for adverse
possession (which is when someone acquires legal ownership of land
by occupying it).

While prescriptive easements and adverse possession might be the
same in terms of length of use required, there are important differences.
For example, payment of property taxes is not necessary for a
successful prescriptive easement claim, while some states require a
trespasser to pay property taxes to obtain legal ownership.

Also, to acquire a prescriptive easement, a trespasser does not need to
be the only one using the land. More than one person can acquire a
prescriptive easement in the same portion of land—an example would
be a driveway on another's land or a path people use as a shortcut.

If you don't mind someone using part of your property but don't want
that person to gain the legal right to do so, the simplest way to prevent a
prescriptive easement is to grant the person written permission to use
the property. For example, if your neighbor is parking his car on a small
strip of your property and you give him permission to do so, your
neighbor is no longer a trespasser, and he can't claim an easement by
prescription. Giving permission to a current user also prevents people
who move in later from claiming that they inherited a prescriptive
easement.



