Business ethics shiur #5:  Can a government "pasken" halacha?  Understanding Dina D'Malchusa Dina & paying taxes

I. Scenarios

1. Jewish Law vs Common Law: 

My company has made a deal with another company to sell a product.  We shook hands on it & considered the deal final, but now the other company wants to back out.  Are they allowed to according to halacha?  According to secular law?  Does it matter if the two companies are run by religious Jews?  


2. Written common law vs. unwritten common law:
A taxi driver (or anyone else who gets paid in cash) only declares 80% of what he actually gets paid as income.  The rest he pockets.  Is this OK?  What if it "normal" that all the taxi drivers do this practice.


3. Bribes - is there any acceptable bribe?
A homeowner (not in YB) goes to the Iryiah to get a permit for a home extension.  The clerk tells him that he will give him a permit if the homeowner gives him 1000 NIS cash.  (It is not part of the permit fee.)  The homeowner is determined to build the extension.  Does he pay the bribe and get the permit or build without the permit?  

4. Tax regulations:

I am an accountant for a client which has a certain amount of income which is questionable whether it must be reported according to Israeli law.  Should I report it or not?   

5. How far do I have to go to ensure that the law is being followed?
A Jewish contractor in London is offering to do an extension to our house of 20,000 in Cash or 23500 by Cheque. He will only provide a VAT receipt if a cheque is given. I have no idea if he declares tax in line with the law but I know that it is common that builders don't. Am I allowed to pay the Cash amount? If he is not Jewish does it matter? 


6. Common law in Israel
I have returned from chu"l with electronic devices, clothes, and food for my family which I have found to be much cheaper there.  Am I required to declare this at customs when I exit the airport?  (I have heard that Dina de Malchuta Dina is different in Israel)?
II. Sources

1. תלמוד בבלי מסכת בבא בתרא דף נד עמוד ב
אמר רב יהודה אמר שמואל: נכסי עובד כוכבים הרי הן כמדבר, כל המחזיק בהן זכה בהן; מ"ט? עובד כוכבים מכי מטו זוזי לידיה אסתלק ליה, ישראל לא קני עד דמטי שטרא לידיה, הלכך הרי הן כמדבר, וכל המחזיק בהן זכה בהן. א"ל אביי לרב יוסף: מי אמר שמואל הכי? והאמר שמואל: דינא דמלכותא דינא, ומלכא אמר: לא ליקני ארעא אלא באיגרתא! אמר ליה: אנא לא ידענא, עובדא הוה בדורא דרעותא, בישראל דזבן ארעא מעובד כוכבי', ואתא ישראל אחרינא רפיק בה פורתא, אתא לקמיה דרב יהודה, אוקמה בידא דשני. א"ל: דורא דרעותא קאמרת? התם באגי מטמרי הוו, דאינהו גופייהו לא הוו יהבי טסקא למלכא, ומלכא אמר: מאן דיהיב טסקא ליכול ארעא.

2. רשב"ם מסכת בבא בתרא דף נד עמוד ב 

והאמר שמואל דינא דמלכותא דינא - כל מסים וארנוניות ומנהגות של משפטי מלכים שרגילים להנהיג במלכותם דינא הוא שכל בני המלכות מקבלים עליהם מרצונם חוקי המלך ומשפטיו והלכך דין גמור הוא ואין למחזיק בממון חבירו ע"פ חוק המלך הנהוג בעיר משום גזל.

3. רמב"ם הלכות גזלה ואבדה פרק ה
במה דברים אמורים במלך שמטבעו יוצא באותן הארצות שהרי הסכימו עליו בני אותה הארץ וסמכה דעתן שהוא אדוניהם והם לו עבדים אבל אם אין מטבעו יוצא הרי הוא כגזלן בעל זרוע וכמו חבורת ליסטים המזויינין שאין דיניהן דין וכן מלך זה וכל עבדיו כגזלן לכל דבר.     

4. תלמוד בבלי מסכת נדרים דף כח עמוד א
והאמר שמואל: דינא דמלכותא דינא! אמר רב חיננא א"ר כהנא אמר שמואל: במוכס שאין לו קצבה. דבי ר' ינאי אמר: במוכס העומד מאליו.   

5. ר"ן מסכת נדרים דף כח עמוד א
במוכס העומד מאליו - שלא במצות המלך וכתבו בתוספות דדוקא במלכי עובדי כוכבים אמר דדינא דמלכותא דינא מפני שהארץ שלו ויכול לומר להם אם לא תעשו מצותי אגרש אתכם מן הארץ אבל במלכי ישראל לא לפי שא"י כל ישראל שותפין בה וכי אמרינן דינא דמלכותא דינא ה"מ לענין שאם קנה אחד מכס זה חייבים ליתן לו את המכס וכן נמי אם לא קנה אותו אלא שהוא ממונה לגבות את המכס שאינו רשאי ישראל חבירו לישבע שהן תרומה דליכא אונסא כיון דדינא דמלכותא דינא.

6. שולחן ערוך חושן משפט הלכות גזילה סימן שסט
בני אדם שחזקתם גזלנים וחזקת כל ממונם גזל מפני שמלאכתם מלאכת גזלנים, כגון המוכסים והלסטים, אסור ליהנות מהם, {ו} שחזקת מלאכה זו שהיא גזל.

7. שולחן ערוך חושן משפט הלכות גזילה סימן שסט
בד"א שהמוכס כלסטים, בזמן טו] שהמוכס עובד כוכבים, טז] או מוכס העומד מאליו, או מוכס העומד מחמת המלך ואין לו קצבה אלא לוקח מה שירצה. אבל מוכס שפסקו המלך ליטול דבר קצוב, (יז] ואפילו צוה שישראל יתן יותר מעובד כוכבים, מכל מקום מקרי דבר קצוב לכל איש) (מהרי"ק שורש קצ"ה /קצ"ד/), יח] והעמיד מוכס ישראל לגבותו למלך, ונודע שאדם זה נאמן ואינו מוסיף כלום על מה שגזר המלך, אינו בחזקת גזלן, משום דדינא דמלכותא דינא. ולא עוד אלא שהמבריח ממכס זה, עובר (על לא תגזול) (ויקרא יט, יג), מפני שהוא גוזל מנת המלך, בין שהיה מלך ישראל בין שהיה מלך עובד כוכבים. יט] {ט} וכן אם ישראל קנה המכס מהמלך, המבריח עצמו הרי זה גוזל ישראל שקנאו. (כ] וי"א דאפילו ידוע דהישראל לוקח יותר מן הקצבה, מ"מ (א) אסור להבריח ממנו דבר הקצוב, {י} דהוי כגוזל מן הגזלן, דאסור) (ב"י). אבל אם קנאו עובד כוכבים, מותר, כא] משום דהוי כהפקעת הלואתו דשרי כב] במקום דליכא חלול השם. הגה: ג וי"א דאפילו המוכס ישראל, אם לא קנאו לעצמו רק גובה למלך עו"ג, כג] אע"ג דאסור להבריח מכח דינא דמלכותא, מ"מ אם אדם מבריח אין למוכס לכוף אותו ליתן, דהוי כהפקעת הלוואתו דשרי. כד] מיהו אם יש בזה משום יראת המלך, ודאי יכול לכוף אותו (ר"ן פרק ארבעה נדרים).   

8. שולחן ערוך חושן משפט הלכות גזילה סימן שסט
י"א דלא אמרינן דינא דמלכותא דינא ח אלא במסים ומכסים התלוים בקרקע, לה] {יב} כי המלך גוזר שלא ידורו בארצו כי אם בדרך זה, אבל בשאר דברים, לא (הרא"ש פ' ד' נדרים בשם הר"מ ומרדכי פרק הגוזל בתרא). לו] ויש חולקין וסבירא להו דאמרינן בכל דבר דינא דמלכותא דינא (מרדכי שם בשם התוס' ות"ה סי' ש"ט), ולכן המלוה על המשכון {יג} יכול למכרו אחר שנה, הואיל וכן דינא דמלכותא (שם בשם ר"י בר פרץ); וכן הוא עיקר, וכמו שנתבאר לעיל סימן שנ"ו
9. שולחן ערוך חושן משפט הלכות גזילה סימן שסט
הנושא אשה במקום שדנין בדיני עובדי כוכבים, ומתה אשתו, לא יוכל אבי אשתו או שאר יורשיה לומר: כל הנושא אשה על דעת המנהג הוא נושא ונדון הדבר בדיני עובדי כוכבים [ד] דאם מתה יורשה בעלה או כדומה לזה, וליכא בזה משום דינא דמלכותא (ב"י בסימן כ"ו בשם תשובת הרשב"א), י {כא} דלא אמרינן דינא דמלכותא אלא בדבר שיש בו הנאה למלך או שהוא לתקנת בני המדינה, אבל לא שידונו בדיני עובדי כוכבים, דאם כן בטלו כל דיני ישראל (מהרי"ק שורש קפ"ח /קפ"ז/).      
10. Summary of the acharonim from R'Jachter at koltorah.org  
The Shach (C.M. 73:39) strongly disagrees with the Rama. He writes: "Since according to Halacha the lender may sell the collateral after thirty days of default, how can we follow the Nochri laws and ignore the Torah law? God forbid - such a matter should not happen in the Jewish community!"

Nonetheless, many Poskim rule in accordance with the view of the Rama. These authorities include the Chatam Sofer (Teshuvot Chatam Sofer C.M. 44), Teshuvot Imrei Yosher (2:252:2), Teshuvot Doveiv Meisharim (number 77), Rav Moshe Feinstein (Teshuvot Igrot Moshe C.M. 2:62), and Rav Yosef Eliyahu Henkin (Kitvei HaGaon Rav Y.E. Henkin 2:96).

11. PAYING TAXES: TIME TO STOP THE EVASION by Eli Clark Esq. From www.jlaw.com 

A woman in Toronto recently told me a story: she had gone shopping for children's clothes in a "basement boutique." Before making her purchase, she repeatedly asked the saleswoman if the price included sales tax. "Yes, it does," she was told. Still suspicious, she asked the saleswoman for a receipt. "Oh, if you want a receipt, then I'll have to charge you more," the saleswoman replied. As it happens, sales receipts do not generally cost extra in Canada. But printing a receipt does create a record of the sale, a record that could come to the attention of local tax authorities. Also as it happens, both of the people in the story were Orthodox Jews.

In communities all over the world there is an attitude among some Orthodox Jews that not paying taxes -- whether sales tax or income tax -- is acceptable. The phenomenon takes many forms: merchants who do not charge sales tax, customers who agree to pay cash for goods or services, individuals who understate their income on their income tax returns. Even many people who would not personally cheat the tax authorities seem most tolerant of those who do -- they make no criticism of such behavior among their friends, relatives and neighbors and, in many cases, willingly patronize businesses which flout the tax laws. Nor does one hear loud condemnation of this problem from the leadership of our community. Yet, cheating on taxes violates Halacha, violates secular law and creates a prodigious chillul Hashem (desecration of God's name). Those who do not cheat but make it possible for others to evade tax violate the prohibition of lifnei iver (enabling another to sin). 

Dina de-Malchuta Dina 

The Halacha is explicit and unequivocal: one is absolutely obligated to pay taxes imposed by the government. The obligation stems from the famous statement of Shmuel, "Dina de-malchuta dina," literally, the law of the land is the law1. This halachic principle does not mean that Jews have to follow secular law (the "law of the land"); it means that Halacha incorporates the law of the land in which Jews live. In other words, where dina de-malchuta dina applies, a requirement of secular law becomes a halachic obligation as well2. 

Obviously, this principle has limits. According to many Rishonim (medieval authorities), the rule of dina de-malchuta dina applies only to matters in which the government has a financial interest, such as taxes and currency regulations3. Other Rishonim take the position that dina de-malchuta dina applies more broadly, including any matter of civil law which is the subject of a specific governmental rule, provided the rule applies to all citizens equally and the rule is enforced by the government. Though different opinions exist regarding the precise scope of this principle, all Rishonim agree that dina de-malchuta dina applies to laws of taxation. 

The consensus regarding taxes derives from a discussion in Bava Kama 113a. The Gemara quotes a braita relating a dispute whether it is forbidden to evade a tax. This prompts the Gemara to ask: How can it be permitted to evade a tax? Did Shmuel not state that dina de-malchuta dina? The Gemara provides two answers: tax evasion is permitted where the tax collector is authorized to collect any sum he wishes or, according to a different opinion, where the tax collector is self-appointed and does not represent the king. However, in the absence of either of these factors, tax evasion is prohibited on the basis of dina de-malchuta dina. 

Stealing from the Government 

Thus, the Gemara establishes that evading a fixed tax collected by a government tax collector is prohibited by Halacha. The Rambam formulates this rule in his Mishneh Torah (Hilchot Gezelah ve-Avedah 5:11), where he explains that tax evasion constitutes stealing from the king. He adds (ibid. 5:18) that this rule applies only to a king whose currency is accepted throughout the territory, which reflects that the citizens have consented to his rule and accepted that he is sovereign over them. This requirement, which is codified in the Shulchan Aruch (Choshen Mishpat 369:6), assuredly is satisfied by the government of the United States or any other democratically elected government.4 In the case of a gentile tax collector, some authorities suggest that indirect tax evasion may be permitted.5 This position is based on the statement of the Gemara (Bava Kama 113b) that it is forbidden to steal outright from a gentile, but indirect theft (for example, failing to repay a loan) is permitted. However, where such indirect theft could result in chillul Hashem, it is unanimously prohibited. Moreover, one is forbidden from cheating a gentile tax collector who is honest 6or acting solely as the king's agent.7 

In contemporary times, poskim (decisors) have also taken a clear position on the issue. For instance, R. Moshe Feinstein writes to a person who engaged in tax evasion that it is "vadai (certain)" that he must repent for his actions and never do so again.8 The context suggests that the individual's tax evasion occurred in the United States. 

Tax Evasion: A Federal Crime 

In short, the Halacha is very clear that secular law is binding on matters of taxation. What does secular law say? Under federal law, deliberate tax evasion is a felony. U.S. law prohibits tax evasion in any manner, including, for example, the deliberate filing of a false tax return. An individual convicted of tax evasion can be sentenced to prison for up to five years and fines, in some cases, of up to $250,000 (or, if greater, twice the amount of the illegal gain). Many know that the only crime of which the notorious Chicago gangster, Al Capone, was convicted was tax evasion, for which he was sent to prison. But imprisonment is not limited to gangsters. In October 1996, for instance, one Milton Gottesman was sentenced to twelve months in prison for deliberately failing to file an income tax return for five years. 

To prove that tax evasion is deliberate, the Internal Revenue Service may use circumstantial evidence, such as failing to report large amounts of income or avoiding the usual kinds of transactional records. In some cases, the Internal Revenue Service has proven that a charitable deduction was fictitious or inflated. It is also common to bring evidence that an individual is spending money that he must have earned but did not report. Technically, no amount of tax evasion is too small to be convicted of tax evasion. Nevertheless, the Internal Revenue Service has adopted guidelines which limit criminal charges to taxpayers who deliberately avoid paying at least $2,500 per year in taxes. In addition to criminal penalties, failure to file a tax return or pay a tax may result in civil fines, which can range up to 150% of the amount of taxes not paid. An additional penalty of 20-40% may also be imposed. 

Sales tax is collected by the states, not the federal government, and each state punishes tax evasion differently. In New York, for example, failure to file a return or pay any tax is punished with a fine of up to 30% or, where the failure is deliberate, 50%. In addition, the deliberate failure to file a return or collect sales tax is a criminal misdemeanor in New York. 

Lifnei Iver and Criminal Complicity 

Because tax evasion is a violation of Halacha, it is likewise forbidden for a Jew to enable another Jew to evade tax. This prohibition derives from the Torah's command (Vayikra 19:14), "Lifnei iver lo titen michshol," do not put a stumbling block before a blind person. The Gemara (Pesachim 22a) explains that this rule prohibits extending a cup of wine to a Nazir (who is forbidden to drink wine) or the limb of a live animal to a non-Jew (who is forbidden to eat such a limb). However, the Gemara (Avodah Zarah 6b) also limits the prohibition regarding providing wine to a Nazir to a case of "trei ibrei de-nahara," two sides of the river, i.e., where a river separates the Nazir from the wine he wishes to drink. In other words, one violates the prohibition of lifnei iver only when the Nazir or other prospective sinner is unable to commit a particular sin without one's assistance. Yet, where others are available to assist a person in committing the sin, one who provides such assistance would not transgress the Biblical commandment of "lifnei iver," though one would, according to most authorities, violate a rabbinic prohibition against "mesaye'a yedei ovrei averah," assisting the committers of sins.9 

If one makes a purchase from a Jewish merchant who does not collect and pay sales tax, one has enabled the merchant to violate the law which, under the principle of dina de-malchuta dina, constitutes a violation of Halacha as well. Indeed, this case clearly resembles the one addressed in the Gemara (Bava Metzi'a 75b), which states that every individual who facilitates a loan transaction involving the payment or collection of interest is guilty of lifnei iver, including the witnesses to the loan and the scribe who draws up the loan document. So too in the case of the person who patronizes a tax-evading merchant, the shopper's payment for the purchase enables the merchant to violate the Halacha. 

As we have mentioned, whether such facilitation constitutes a Torah transgression or a rabbinic one depends on whether the merchant would be able to commit the sin of tax evasion without one's assistance. How does this rule apply to purchasing from a merchant who evades sales taxes? Two possibilities present themselves. It is possible that the willingness of other customers to patronize a particular merchant may reduce one's own purchases to a violation of the rabbinic prohibition rather than the Biblical one. On the other hand, the Halacha may deem each individual customer to be violating the Biblical prohibition, because each separate sales transaction that goes unreported to the tax authorities may represent a separate transgression on the part of the merchant. According to R. Herschel Schachter, R. Joseph B. Soloveitchik z.t.l. stated that patronizing a Jewish merchant who cheats on his taxes violates the Biblical prohibition of lifnei iver. 

Secular law also prohibits complicity in tax evasion. Aiding or abetting the criminal evasion of tax is treated in U.S. law as equivalent to tax evasion. Similarly, the United States Criminal Code classifies conspiracy to defraud the United States as a felony. 

Moral Issues 

In addition to arguments rooted in Jewish and secular law, paying taxes represents a moral obligation. The Torah (Shemot 19:6) commands us to be a mamlechet kohanim ve-goy kadosh, a kingdom of priests and a holy nation. This mandate requires avoiding any kind of dishonesty, certainly financial dishonesty. The Torah (Devarim 25:16) tells us that maintaining false weights and measures is a to'evah, an abomination. As the Sefer ha-Chinuch (no. 259) writes: "The rationale for the mitzvah of honesty and distancing oneself from theft and deceit among human beings is known by every person of intelligence." Indeed, according to R. S. R. Hirsch (Commentary to Bereshit 6:11), the sin of chamas for which the generation of the flood were destroyed was "underhand dealing by cunning, astute dishonesty." 

Finally, there is the issue of chillul Hashem. The Torah (Vayikra 22:32) explicitly prohibits desecrating the name of God, and the Halacha states that dishonesty in business constitutes a chillul Hashem.10 In fact, theft from a gentile is actually worse than theft from a Jew because it causes a chillul Hashem.11 The Talmud Yerushalmi (Bava Kama 4:3) recounts that Rabban Gamliel prohibited stealing from a gentile specifically because of chillul Hashem. Similarly, according to Tosafot, there is no dispute that robbing from a gentile is prohibited where it will cause a chillul Hashem.12 

Halachically speaking, there is no question about the permissibility of the evasion of taxes. Tax evasion is both a sin and a crime. It violates numerous biblical prohibitions, including that of chillul Hashem. In addition to active tax evasion, Halacha prohibits enabling others to commit the transgression. These rules unquestionably apply in the United States and most Western countries, where the tax system is administered in an even-handed and objective fashion. Therefore, the halachic community must not -- cannot -- tolerate the continued evasion of taxes in our midst. If one would not patronize a restaurant owned by a religious Jew who serves non-kosher food, then one should not patronize a store owned by a religious Jew who cheats on his taxes. Even paying cash for an item is forbidden where circumstances suggest that the purchase will not be reported to the appropriate tax authorities. Nor is tax evasion justified by a motive to dedicate the extra money to a mitzvah, such as tzedaka (charity) or supporting talmud Torah (Torah study). As is well-known, the Torah invalidated the mitzvah ha-ba'ah ba-averah, the mitzvah that is brought about by a transgression.13 

The Torah demands absolute integrity in business matters. According to the Gemara (Shabbat 31a), when we face Divine judgement, we are asked a series of questions about how we lived our earthly lives. For example, we are asked: Kavata itim le-Torah? Did you establish time for Torah study? Tzipita le-yeshu'a? Did you anticipate the redemption? It seems fair to assume that the questions are ranked in order of importance. Yet, the first question is not about Torah study or awaiting the coming of Mashiach. The first question we are asked by the Divine Judge is: Nasata ve-natata be-emunah? Did you conduct business honestly? 

