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Informed Consent and

Elective Procedures
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As it is taught in a baraita that the school of Rabbi Yishmael says: When the verse states: “And
shall cause him to be thoroughly healed [verappo yerappe]” (Exodus 21:19), it is derived from here that
permission is granted to a doctor to heal, and it is not considered to be an intervention counter to

the will of God.
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/Exodus.21.19

Medical paternalism

From Wikipedia, the free encyclopedia

Medical paternalism is a set of attitudes and practices in medicine in which a physician determines that a
patient's wishes or choices should not be honored. These practices were current through the early to mid 20th
century, and were characterised by a paternalistic attitude, surrogate decision-making and a lack of respect for
patient autonomy.[” It is almost exclusively undertaken with the intention of benefiting the patient, although this is
not always the case. In the past, paternalism was considered an absolute medical necessity, as there was little to
no public understanding of medical procedures and practices. However, in recent years, paternalism has become
limited and blind faith in doctors' decisions has come to be frowned upon.

By the end of the 20th century and into the 21st, paternalistic medicine was increasingly seen as inappropriate in
the West with guidance from professional bodies such as the General Medical Council indicating that it is ethically
unsupportable.!

Informed consent is a process for getting permission before conducting a healthcare intervention on a person, or for dis-
closing personal information. A health care provider may ask a patient to consent to receive therapy before providing it, or
a clinical researcher may ask a research participant before enrolling that person into a clinical trial. Informed consent is col-
lected according to guidelines from the fields of medical ethics and research ethics.

Medical history[edit]

Historians cite a series of medical guidelines to trace the history of informed consent in medical practice.

The Hippocratic Oath, a 500 BC Greek text, was the first set of Western writings giving guidelines for the conduct of
medlcaIGprofessmnals It advises that physicians conceal most information from patients to give the patients the best
care.1%®" The rationale is a beneficence model for care—the doctor knows better than the patlent and therefore should
direct the patient's care, because the patient is not likely to have better ideas than the doctor.!2®!

Henri de Mondeville, a French surgeon who in the 14th century, wrote about medical practice. He traced his ideas to the
Hippocratic Oath. 0T 63[1 1112] Among his recommendations were that doctors "promise a cure to every patient" in hopes
that the good prognosis would inspire a good outcome to treatment. 19183 pMondeville never mentioned getting consent,
but did emphasize the need for the patient to have confidence in the doctor.2®* He also advised that when deciding
therapeut|cally unimportant details the doctor should meet the patients' requests "so far as they do not interfere with
treatment" 2!

Benjamin Rush was an 18th-century United States physician who was influenced by the Age of Enlightenment cultural
movement. Because of this, he advised that doctors ought to share as much information as possible with tlents.
He recommended that doctors educate the public and respect a patlent's informed decision to accept therapy % There
is no evidence that he supported seeking a consent from patients.!' % |n a lecture titled "On the duties of patients to
their physicians", he stated that patients should be strictly obedient to the physician's orders; this was representative of
much of his writings."2°®> John Gregory, Rush's teacher, wrote similar views that a doctor could best practice benefi-
cence by making decisions for the patients without their consent, 1264

Thomas Percival was a British physician who published a book called Med/ca/ Ethics in 1803.1%°8 percival was a stu-
dent of the works of Gregory and various earlier Hippocratic physicians.22® Like all previous works Percival's Medical
Ethics makes no mention of soliciting for the consent of patients or respecting their decisions. 10168 percival said that pa-
tients have a right to truth, but when the phyS|C|an could provide better treatment by lying or withholding information, he
advised that the phyS|C|an do as he thought best. Lores

When the American Medical Association was founded they in 1847 produced a work called the first edition of

the American Medical Association Code of Medical Ethics .12 Many sections of this book are verbatim copies of pas-
sages from Percival's Medical Ethics.2%° A new concept in this book was the idea that physicians should fully disclose
all patient details truthfully when talking to other physicians, but the text does not also apply this idea to disclosing infor-
mation to patients."2° Through this text, Percival's ideas became pervasive guidelines throughout the United States as
other texts were derived from them 17
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Maimonides, Laws of the Murderer 1:4

And the court is warned not to take a ransom from the murderer, even if they give all of the money in the world,
and even if the redeemer of blood wishes to exempt them. For the life of this person who was killed is not the pos-
session of the redeemer of blood but rather the possession of the Holy One Blessed be He as it says, "Do not take
a ransom for the life of a murderer."
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Maimonides, Laws of Injury, 5:1

A man is forbidden to injure himself or another. Not only one who inflicts a wound, but anyone who strikes a worthy
Jew, whether an adult or a minor, whether a man or a woman, breaks a prohibitive law, as it is written: "He must
not lash him excessively" (Deuteronomy 25:3). If the Torah has warned against excess in lashing an offender, how
much more should this apply to striking an innocent man.
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Sanhedrin 84b:

What is the halakha with regard to whether a son may let blood for his father? Is he liable for wounding
his father? Rav Mattana says that it is written: “And you shall love your neighbor as yourself” (Leviticus
19:18); just as one would want others to heal him when the need arises, one must heal others when the need aris-
es. It is prohibited for one to do to others only those actions that he would not want done to him. Therefore, it is
permitted for one to heal his father even if the procedure entails wounding him. Rav Dimi bar Hinnana says: This
is derived from the juxtaposition between one who strikes a person and one who strikes an animal. Just as one
who strikes an animal for medical purposes is exempt from paying restitution, so too, one who strikes a
person for medical purposes is exempt from liability.
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‘CONCEPTS OF AﬁTORTOMY | David Shatz
IN ]EWISH MEDICAL ETHICS Jewish Law Annual, 1997,

Thus, the “ownership” thesis is a way of restating the fact we must
obey Jewish law about our bodies; it cannot determine the content of what
the Halakhah rules in a particular case. The Halakhah has to be determined
by jurisprudential reasoning, not an invocation of theology. “Ownership”
provides only an argument for obeying God once He has spoken.?’ Socrates

Let us now consider the argument that Judaism denies autonomy because,
in sharp contrast to bioethicists, it licenses kefiyyah (coercion) to medical
treatment. If medical treatment can be coerced, how can there be room for
autonomy 7% '
The basic reply to this question is that medical treatment can be coerced
only in cases where there is a suitably weighty risk/ benefit ratio. If some risk-



free procedure (a medication, say) will cure a life-threatening condition, then
a patient who refuses the treatment is coerced into accepting it. But where
the risk/benefit ratio is more complex, Jewish law does not coerce medical
treatinent, and the patient may decide how to proceed. In earlier times,
medical modalities were simple, the alternatives clear and uncomplicated:
take treatment X, or die. In modern times, modalities have proliferated,
and alternatives are anything but simple.” Already in the Talmud, though,
we find Rebbi refusing two medications for eye disease, saying “I cannot
endure it,” and accepting only a third treatment (Bava Metzi'a 85b). Whereas
Rebbi, it is true, chose some treatment, sometimes no treatment might be as
reasonable as treatment.

Let us spell this out more precisely. In some cases, there is great risk if
medical treatment is not proffered, while the risks involved are negligible
and the likely benefits to life expectancy are enormous. Here Jewish law
will coerce the patient to undergo the procedure, and will not grant the
patient autonomy.? In other cases, the procedure is very risky, while
forgoing the procedure does not involve significant risk or benefit. Here,
a person is prohibited from undertaking the procedure. Finally, there is
a grey area, a “permissible” zone, where uncertainty infects the decision-
making. There is such-and-such a percentage of risk if the procedure is
not done, such-and-such a likelihood of benefit if the procedure is done,
such-and-such a percentage of risk if the procedure is done. Assuming
each of the percentages involved is non-negligible, Jewish law leaves the
decision in the patient’s hands. “Procedures which involve any significant
risk features are always discretionary rather than mandatory.”?” So, for
example, it is often up to the individual whether to undergo an operation
that might leave him dead on the table but holds out the hope of curing
him or significantly extending longevity; whether, in other words, he
should risk his hayyei sha'ah (the anticipated short life span if nothing
is done) with the prospect of attaining hayyei olam (normal longevity) if
a procedure is performed.
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Indeed, the reasons why Halakhah leaves a “permissible” zone in
cases of risky medical interventions may be quite prosaic, having nothing
to do with embracing autonomy as a value. In cases of complex risk/
benefit ratios, Halakhah has little choice but to leave risky decisions
in patient hands. For one thing, there is no unique rational decision in
cases of uncertainty. Hence a posek would not have a basis for mandating
a particular decision. For another, suppose there were some “best” rational
course. If rabbis and doctors were to impose as a mandate whatever course
they thought was best in these conditions of uncertainty, bereaved family
members would regularly scream that by letting rabbis and doctors, rather
than patients, make decisions about what the most rational course is, the
Halakhah killed their loved one, who may have had different preferences
and calculations than the rabbis and doctors. These epistemological and
sociological problems suffice to warrant a discretionary area in the case of
risky procedures. If so, rationality and authenticity need not be required.
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An incident occurred in which Rabbi Elazar, son of Rabbi Shimon, TR MM AND0 AW NN DN ‘{7 jm
came from Migdal Gedor, from his rabbi’s house, and he was riding on o NS MR NS Tbv DS 15
a donkey and strolling on the bank of the river. And he was very happy, 3= 5D NI RN MR PSR D P
and his head was swollen with pride because he had studied much To- NON YN 15 N D Al Y
rah. He happened upon an exceedingly ugly person, who said to him: W9l 72 NP jR% N 99
Greetings to you, my rabbi, but Rabbi Elazar did not return his greeting. NOMZ W¥P2 PTWw D nwpw Y92
Instead, Rabbi Elazar said to him: Worthless [reika] person, how ugly is that VRN MDY manwn MnT g T
man. Are all the people of your city as ugly as you? The man said to 'i" Srna 2N 15 N S S "I5 it
him: | do not know, but you should go and say to the Craftsman Who 0 5 MmN NP TN jbnw T
made me: How ugly is the vessel you made. When Rabbi Elazar real- TV MR SN TR R 9D e
ized that he had sinned and insulted this man merely on account of his WM mmp‘7 YN OINY '1'1‘1}‘? Ak ra g
appearance, he descended from his donkey and prostrated himself before AnliaBin)talivey ey '|”5IJ DR % DM
him, and he said to the man: | have sinned against you; forgive me. The 2 TN 137 a0 P ONN o ord AN
man said to him: | will not forgive you go until you go to the Craftsman Who 25 1t BN oS =N TAAN St o
made me and say: How ugly is the vessel you made. He walked behind 7112 323 15 1N SNawra 1 127 5N
the man, trying to appease him, until they reached Rabbi Elazar’s city. The ~ 2"BPN 12 118 %2 ¢y 21 =2 or% 1N
people of his city came out to greet him, saying to him: Greetings to onS R NI N2 S o NS Smn
you, my rabbi, my rabbi, my master, my master. The man said to them: N7 R5W 92531 15 Smis mn D:I‘?‘:L}’:

Who are you calling my rabbi, my rabbi? They said to him: To this man, who is walking behind you. He said to
them: If this man is a rabbi, may there not be many like him among the Jewish people. They asked him: For
what reason do you say this? He said to them: He did such and such to me. They said to him: Even so, forgive
him, as he is a great Torah scholar. He said to them: For your sakes | forgive him, provided that he accepts up-
on himself not to become accustomed to behave like this
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Rabbi Akiva said to him: You did not say anything, i.e., f?mnn '
this claim will not exempt you. One who injures himself,

although it is not permitted for him to do so, is nev- - I-;:ﬂ:' b @ {7N—N:1*pp'~m \ynb N
ertheless exempt from any sort of penalty, but others Samme o AN NS SN M NG
who injured him are liable to pay him. O™N NN N NS N 5;} Qi aiyvl

AN TN VPM DY 12 Yoam

521 INY
Rather, it must be that this is a dispute be-

tween tanna’im, as there is a tanna who says TS NINT N NN NON B PN
that it is not permitted for a person to injure TR NOWNY a2 Sam5 W oM ]“N’

himself, and there is a tanna who says that NP NID IND NP 5am5 N DTN
it is permitted for a person to injure himself. ol )
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The Gemara suggests: Rather, it is the opinion of this tanna, as it is taught in a baraita: One may rend garments in anguish

over one who died, and it is not considered of the ways of the Amorites, but a Jewish custom. Rabbi Elazar says: | heard

that one who rends his garments excessively over one who died is flogged for having transgressed the prohibition of: Do
not destroy (see Deuteronomy 20:19). The Gemara suggests: And all the more so it is the case that according to Rabbi

Elazar one who injures his body in anguish transgresses this prohibition. The Gemara rejects this suggestion: But perhaps gar-
ments are different, in that tearing them is a loss that is irreversible, like that practice of Rabbi Yohanan, who would refer
to his garments as: My honor, and like that practice of Rav Hisda, who, when he would walk among thorns and shrubs,
would raise his clothing despite the fact that his skin would get scratched by the thorns. He said in explanation of his actions:
This flesh will heal if scratched, but that garment will not heal if torn. Similarly, perhaps it is prohibited to rend one’s gar-
ments, but it is permitted to injure oneself. Rather, it is this tanna, as it is taught in a baraita: Rabbi Elazar HaKappar the Dis-
tinguished said: What is the meaning when the verse states with regard to a nazirite: “And he shall atone for him for sin-
ning by the soul” (Numbers 6:11)? And with which soul did this person sin by becoming a nazirite? Rather, in that he afflict-
ed himself by abstaining from wine he is considered to have sinned with his own soul, and he must bring a sin-offering for
the naziriteship itself, for causing his body to suffer. And are these matters not inferred a fortiori: And just as this person who
afflicted himself by abstaining only from wine is nevertheless called a sinner, one who afflicts himself by abstaining from
everything, through fasting or other acts of mortification, all the more so is he described as a sinner? Consequently, Rabbi
Elazar HaKappar holds that one may not harm himself in any manner.


/Deuteronomy.20.19
/Numbers.6.11
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Maimonides, Laws of Injury, 5:1

A man is forbidden to injure himself or another. Not only one who inflicts a wound, but anyone who strikes a worthy
Jew, whether an adult or a minor, whether a man or a woman, breaks a prohibitive law, as it is written: "He must
not lash him excessively" (Deuteronomy 25:3). If the Torah has warned against excess in lashing an offender, how
much more should this apply to striking an innocent man.
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