SACRED PRACTICE OR STUPID CUSTOM?
THE ROLE AND LIMIT OF MINHAG IN HALAKHAH

PART II: FROM SACRED TO STUPID - THE DIFFERENT TYPES OF MINHAGIM

I. CUSTOMS OF STRINGENCY

1. Mishnah, Pesachim 4:1

In a place which is accustomed to performing
melakhah on Erev Pesach until midday - they
may do so. In a place which is not - they may
not. If one is traveling from a place where
they do to a place where they don’t, or a place
where they don’t to a place where they do -
one must observe the stringencies of the place
where one came from and from where they
are going. And one should not do something
different so as not to cause strife. ...

2. Babylonian Talmud, Pesachim 50b

Bnei Baishan were accustomed to not travel
[to market day] from Tyre to Sidon on
Shabbat eve. Their later generations came
before R. Yochanan. They said: our forebears
were able to do so, but we cannot [as we need
the income]. He said to them: your ancestors
already accepted this upon themselves, as it is
written: “My son, hear your father’s rebuke
and do not abandon your mother’s teaching”
(Prov. 1:8).

3. Responsa Ran §48

I was asked by ‘Reuven’ who marred a wife in
France, a place where they are accustomed to
not marry two women because of the decree
of R. Gershom, but now he lives in Castille —
a place where they do marry more than one
wife ...

And in such a case it seems certain that one
who moves from a place with no intention to
return is not bound by the stringencies of that
place. However, if a Beit Din Gadol that
decreed something on all the people in the
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area and their descendants and it was
accepted by them, I don’t see how one of the
descendants of the people upon whom the
decree was made in that place can say that
because he has left it no longer binds him,
because such is decree is not based on the
place but on the person themselves...

4. Shulchan Arukh, O.C. 453:1

The following may be used to fulfil the
obligation of matzah: wheat, barley, spelt,
oats, and rye - and the custom is to take
wheat, but not rice or other types of kitniyot
(legumes), and these also do not come to be
leavened and so it is permitted to make a
cooked food from them.

Rama: And there are those who forbid [the
eating of kitniyot.] And the Ashkenazi
custom is to be stringent and this should not
be changed.

5. R. Ovadiah Yosef, Yabia Omer Vol. V, O.C. §37
I was asked about an Ashkenazi woman who
married a Sefardi man, and in her home
growing up she was accustomed to follow her
family’s customs regarding all the
stringencies to which they were accustomed.
Among them was the prohibition on eating
rice and kitniyot over Pesach. But now she
wonders if she can follow her husband’s
custom to cook rice and kitniyot and eat them
on Pesach or if this is a violation of ‘do not
forsake the Torah of your mother.’

And anyway, it seems that in the Land of
Israel and its surroundings, the teachings of
the Rambam and the Shulchan Arukh are
accepted, for they are the designated leaders,
‘by their words shall we break camp and by
their words shall be make camp’ and so it is
certain that it is permissible for her to be
lenient and follow the custom of her Sefardi
husband.
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II. CUSTOMS OF HALAKHIC DECISION-MAKING

6. Babylonian Talmud, Menachot 32a

Said Abaye to R. Joseph, and do you not hold
that Rav’s statement [of the halakhah]
referred to the leaving of the space [above and
below]? But is it not the fact that Rav usually
relies upon the practice of people, and the
general practice is to leave [the space
between] the sections closed? For Rabbah
said in the name of R. Kahana who had it
from Rav, If Elijah were to come and say that
chalitzah may be performed with a covered
shoe, he would be obeyed; [were he, however,
to say] that chalitzah may not be performed
with a sandal, he would not be obeyed, for the
people have long ago adopted the practice [of
performing it] with a sandal.

7. Responsa Igrot Moshe, E.H. Vol. IV, §100
A custom based on a halakhic disagreement
is based in the laws of legislation ... before
halakhah was decided in the Lishkat ha-Gazit
every wise person was able to decide for
themselves, and those who asked them were
required to abide by their decision — whether
it resulted in a leniency or stringency - and
since all the people of a place were his
students and asked him what the law was, it
applied to future generations until a wiser
person would emerge.

8. Pri Chadash, O.C. 496

And all this seems correct when they do not
have a rabbi, but if they do, he can teach them
a leniency regarding something that they are
not accustomed to doing because a certain
posek believed it to not be permitted, and
since the rabbi can bring proofs to contradict
that decision, they are no longer obligated to
follow the former rabbi, ‘upon his words shall
the break camp and upon his words shall they
make camp.’
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9. Babylonian Talmud, Chullin 105a

Mar Ukva says, in comparison to my father,
regarding this matter, I am vinegar the son of
wine. My father, when he ate meat, would not
eat cheese until the same time the next day.
But I, even if I won't eat it at this meal, I'll eat
it at the next meal.
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III. CUSTOMS THAT CREATE A NEW PRACTICE

10. Babylonian Talmud, Ta’anit 28b

Rav happened to come to Babylonia, where
he saw that they were reciting Hallel on a New
Moon. He thought to stop them, [as he
assumed that they were reciting Hallel
unnecessarily.] Once he saw that they were
omitting portions, he said: learn from this
that they are maintaining the custom of their
forefathers.

11. Babylonian Talmud, Beitzah 4b

And now that we know the determination of
the month, what is the reason that we observe
two days? Because they sent a warning from
there, be careful to observe the custom of
your fathers that you received, because at
times the monarchy will issue decrees. And
the people will come to have their proper
observance of the Festivals be disrupted
again.

M5 NMyYn Noon Y21 1mdn .10
w2 XHOI 1P XpT i $2ah yHiN A
29T KPT KT 117 .27 7100XY 120, KA
DT DITNIAN 27 10 YW Ink 0T

ST X" nNoon *Haa mndbn .11

NNYL XN ,KA7T XY1pa 17UTT XNWwm
AT DN INYWT Dwn MY N PrTay
MaYNRT ITT AT, DI T DY MAN AN
S9IPYPRY MK T

IV. CUSTOMS BASED ON A MISTAKE

12. Babylonian Talmud, Pesachim 50b-51a
The residents of the city of Chozai were
accustomed to separate challah from rice
dough. They came and told Rav Yosef about
this custom. He said to them: Let a non-priest
eat this dough in their presence [to show
them unequivocally that this custom has no
legal basis.] Abaye raised an objection to him:
With regard to matters that are permitted,
but others were accustomed to treat them as
a prohibition, you are not allowed to permit.
Rav Yosef said to Abaye: And wasn’t it stated
about this halakha concerning stringencies
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that Rav Chisda said: This was stated
specifically with regard to Samaritans? What
is the reason that this applies to Samaritans?
It is due to the fact that they will extend this
matter Jof leniency]. These people of Chozai
will also extend this matter [of leniency].

13. Rosh, Pesachim 4:3

It seems that a distinction is to be made
between an important custom that the people
observe through the encouragement of a
talmid chacham, and a bad custom where
people are accustomed to not doing
something permitted - in this situation one
cannot violate it in front of them.
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V. CUSTOMS THAT CONTRADICT OR VIOLATE HALAKHAH

14. Babylonian Talmud, Pesachim 50b-51a
Rather, Rav Ashi said: We see, if the majority
of people in that place eat rice, do not let a
non-priest eat challah in their presence, lest
the halakhic category of challah be forgotten
from them. And if most of them eat grain, let
a non-priest eat [challah separated from rice
dough] in their presence, lest they separate
challah from [grain, from which separating
challah] is a requirement, on behalf of an
exemption, or from that which is an
exemption on behalf of that which is a
requirement.

15. Responsa Rosh, 55:10

But if they are accustomed to doing
something which is an aveirah one must
change that custom, even if great people do
such a custom, because no Beit Din has the
power to uproot something from the Torah.
... And this is not just regarding a custom that
is an aveirah that must be changed but even a
custom intended to protect and distance but
can still result in damage must be stopped.
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16. Pri Chadash, O.C. 496

But if this custom will lead to a violation of a
prohibition - even a rabbinic one - it is
obvious that one must cease it.

17. Shluchan Arukh, O.C. 605:1

Regarding those who are accustomed to
achieve acquittal on Erev Yom Kippur by
slaughtering a chicken for every male son and
reciting pesukim, one must protest the
minhag.

Rama: And there are many great rabbis who
endorsed this custom, and it is codified by
many later authorities, and so we are
accustomed to doing so in our communities
and it should not be changed for it is an
ancient custom.

18. Mishna Berurah, 496, 1
“One must protest the minhag” — because of
a concern for darkhei emori.

19. Responsa Igrot Moshe, O.C. Vol II, §35
Regarding the custom of some communities
to read the curses of Parashat Bechukotai and
Parashat Ki Tavo without any berakhot: this
is a mistaken custom and it is forbidden to
follow such a custom as it is prohibited to
read from the Torah publicly even one verse
without a berakhah.
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