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Rabbinic Discretion in Collecting Candidates for Conversion — Danny Sinclair
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RABBINIC DISCRETION IN SELECTING CANDIDATES FOR CONVERSION

Lecturer in Jewish Law at Tel Aviv University and Asso-
ciate Research Fellow of the Hebrew University Institute
Jor Research in Jewish Law, Danny Sinclair, LL.B., LL.M.,
D.Jur., teaches Jewish law, ethics and philosophy at Pardes.

1

From an examination of the responsa literature, it becomes
evident that rabbinic discretion plays an important role in
conversion halacha. Indeed, the exercise of such discretion
with regard to the acceptance of converts to Judaism is to
be found in the Talmud. Thus we find in Yevamot 24b, cer-
tain categories of people which are unacceptable as converts
to Judaism, e.g. those converting for the sake of a Jewish
partner or in order to gain wealth. Nevertheless, there are
two accounts in the Talmud of great authorities who con-
verted individuals belonging to both of these categories.

In Shabbat 31a, Hillel converted a non-Jew who wished to
become a high priest and wear garments of gold and silver,
Only after Hillel had instructed him in Torah — including
the prohibition on someone not descended from a pricstly
line having anything to do with the pricsthood — did the
convert give up his ambition,

Talmud, Codes
and
Medieval Responsa

In another case, R. Hiyya converted a woman who had
explicitly informed him of her intention to marg one of his
students ( Menahot 44b). The circumstances of the case were
rather special. The woman was a prostitute whose interest
in the student was stimulated by his last-minute decision to
refrain from having sexual intercourse with her as a result
of being reminded of the sinfulness of such an act by the
tzizit (ritual fringes) that he wore. Impressed by his religious
strength, the woman gave up her harlotry, followed him to
his beth midrash, and asked R. Hiyya to convert her to
Judaism and marry her to the student, which he did.
Clearly, this was no ordinary woman converting for the
sake of a man. Nevertheless, in terms of the categories laid
down in Yevamor, R. Hiyya's action remains quéestionable.

In order to resolve the contradiction between the conver-
sions carried out by Hillel and R. Hiyya and the basic
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halacha in Yevamor, Tosafot, medieval glossators on the
Talmud, conclude that both were convinced that the
individuals before them “would eventually practice Judaism
for the sake of Heaven” (Tosafot, Yevamot 24b, s.v. velo).
In such circumstances, the conversions were legitimate even
in the first instance. On the basis of this conclusion, R.
Joseph Karo (1485-1575) formulated a general principle
that in cases involving ulterior motive, “everything depends
upon the view taken by the berh din™ (Beth Yosef, Yoreh
Deah 268). This principle is also cited in the classical com-
mentary Siftei Cohen on the Shulhan Aruch (Yoreh Deah
268:23). The exercise of discretion in the process of sclecting
candidates for conversion is, therefore, a well-established
halachic principle.

There is an additional problem in the case of a conversion
for the sake of a Jewish partner, since marriage between a
convert and the Jew with whom he or she was involved
prior to conversion is prohibited by the Mishna ( Yevamor
2:8); although if it does take place, it need not be dissolved.
This prohibition did not stand in R. Hiyya's way in the
above-mentioned case, Thus, it may be inferred that the
principle of discretion also applies to the ban on marriages
between converts and their Jewish partners from pre-
conversion times. Clear evidence for this inference is availa-
ble in a responsum of Maimonides (1135-1204) concerning
a gentile slave-girl and her Jewish master who were living
together in the same courtyard (no. 211), Maimonides was
prepared to sanction the conversion of the slave girl to Jud-
aism and her marniage to the Jewish man. In dealing with
what was obviously a widcspread and patently ineradicable
social phenomenon (Responsa Rambam nos. 353,372),
Maimonides clearly felt that the best course was to sanction
these relationships and to ensure the formal unity of the
Jewish community. His decision became an important
precedent in this arca of halacha and undoubtedly influ-
enced the development of a relatively lenient approach to
conversion-motivation among Sefardic authorities.




European Responsa
in the Post-Emancipation Period
(late 18th C. — mid 19th C.)

Rabbinical discretion in accepting converts to Judaism is a
pervasive theme in the responsa literature of the post-
Emancipation era. The dramatic change in the social status
of European Jews in this period meant that they could serve
in the armices of the states in which they lived. R. Solomon
Kluger of Brody (1785-1869) begins his responsum with a
reference to this “new order™ as a result of which a Jew
became a soldier, fell in love with a non-Jewess and, on his
return home, wished to have her converted to Judaism. R,
Kluger permitted the conversion on the basis of the general
principle that “everything depends upon the view taken by
the beth din,” and on the argument that since sexual rela-
tions have already taken place, “inclination is no longer the
overriding factor.” Therefore, it is not for the sake of a man
but for the sake of Heaven that the non-Jewess is convert-
ing to Judaism, R. Kluger also permits their marriage after
the mandatory three-month waiting period, “Since he
threatens to become an apostate, it is definitely permitted to
sanction the marriage, as | have already indicated.”

I'he Divergence between East European and
German Authorities Regarding Conversion
Policy (mid 19th C. — early 20th C.}

In the middle of the nineteenth century, the focus of atten-
tion in conversion responsa shifted from the issue of ulterior
motive to commitment of the candidate to halacha. This
concern for the quality of Jewish life following conversion
came about as a result of a changing perception on the part
of East European authorities of the quality of Jewish life in
countries such as Germany, which was at a much lower
level of intensity than in Eastern Europe. R, Isaac
Schmelkes of Lemberg (1828-1906) represents the East
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European school. He wrote a lengthy responsum on the
case of a German Jew who wished to convert and marry his
non-Jewish maid-servant after the death of his wifc
(Responsa Beth Yitzhak, Yoreh Deak no. 100). He had, in
fact, been living with the servant during his wife’s lifetime,
and she had given birth to his child. Should the beth din
not accede to his request, he would continue living with the
non-Jewish woman and marry her in a civil ceremony. R.
Schmelkes argues that if a candidate for conversion has no
genuine intention of accepting the commandments, the con-
version is invalid even at the post facto level. This is derived
from a statement in Bekhorot 30b that “if a heathen is pre-
pared to accept all of Torah, except for one religious law,
he may not be received as a convert.” R. Schmelkes’
emphasis constitutes a reaction to the German phenomenon
of insincere conversions. His responsum set the pattern for
East European halachists in this area of Jewish law,
although the strictness of his position on the post facto sta-
tus of insincere converts was ameliorated by R. Hayyim
Ozer Grodzinski in a decision to be discussed below,

The chief exponent of the morc lenient German school is R.
David Zvi Hoffman of Berlin (1843-1926) who issued a
number of rulings on this issue. Typical of these is his deci-
sion in relation to a Jewish woman who had married a non-
Jew in a civil ceremony and was carrying his child
(Responsa Melamed Leho'il 2, no. 83). R. Hoffman begins
by citing the general principle that in this area, “everything
is in accordance with the view adopted by the beth din.”
This is followed by the argument that if the couple is
already living together, then it may be assumed that conver-
sion 1s not for the sake of marriage but for the sake of
Heaven. He then points out that unless the conversion is
performed, the Jewish woman will transgress the Biblical
injunction on living with a non-Jew, and it is thercfore “bet-
ter that we accept him as a convert than have her remain
marricd to him in defiance of this prohibition.™ There is,
however, a Talmudic dictum, “One does not tell a person:
sin, in order that your neighbor may gain [spiritual merit]
thereby” (Shabbat 4a), 1.c. one is not required to transgress
even a minor prohibition for the sake of saving someone
from a more serious one. Although there are certain excep-
tions to this rule, it certainly does apply where the person
who will be saved from the stricter sin deliberately set out to
commit a transgression {becoming involved with a gentile)
(Tosafot, Shabbat 4a, s.v. vekhi), Why, then, should the
beth din commit the minor transgression of accepting a
candidate with an ulterior motive in order to save her from
the serious sin of marrying a non-Jew?

R. Hoffman provides two solutions to this difficulty. First,
he argues that in her pregnant condition, the Jewess has no
practical option to marry anyone other than this non-Jew.
Deprived of any real choice with regard to marriage, she
ought to be treated as a victim of duress, a category which,
according to the Tosafot, constitutes an exception to the
general principle that one does not tell a person to “sin in
order that your neighbor may gain thereby,” Secondly, any




children born to the couple in question will be Jewish. This
being the case, everything possible should be done in order
to ensure that they receive a Jewish upbringing. “It is there-
fore better for the berh din to transgress the minor prohibi-
tion of accepting the convert in order to train him in the
Jewish religion, so that his children will become good
Jews.” In conclusion, R. Hoffman recommends that the
beth din require the convert to make a solemn declaration
to the effect that he will observe the commandments of the
Torah, especially the Sabbath and the dietary Jaws.

In another responsum, R. Hoffman cites the argument that
if potential converts are rejected by an Orthodox beth din,
they will go to Reform rabbis and gain recognition as con-
verts to Judaism, even though such conversions are halachi-
cally invalid. He does, however, qualify this argument with
the requirement that a female convert undertake to keep the
laws of family purity, since the offence of living with a non-
Jewess carries a lesser penalty than that of living with a
Jewess who disregards these laws (Responsa Melamed
Leho'il 2, no. 85).

R. Hoffman's concern with sincerity of commitment to
halacha following conversion is articulated in his instruc-
tions at the end of these responsa to the effect that the can-
didates should make a solemn declaration that they intend
to keep the basic commandments, Nevertheless, R. Hoff-
man follows the classical line of reasoning and builds his
decision on the basis of the principle of discretion. Clearly,
he prefers preservation of formal Jewish identity to the reli-
gious integrity of conversion, and the discretionary principle
provides the framework for translating this preference into
halachic terms.

The difference between East European and German author-
ities, therefore, is that the former ignored the discretionary
element in traditional conversion halacha because of their
desire to preserve the religious integrity of the conversion
process. The German rabbis, however, preferred the value
of preservation of halachic identity among the community
as a whole, and developed a lenient conversion policy based
upon the original discretionary position. Here it is impor-
tant to emphasize that even the most uncompromising of
East European authorities on conversion take carc to leave
some room for manenver and do not state unequivocally
that insincere converts remain gentiles.

In this context, the position adopted by R. Hayyim Ozer
Grodzinski of Vilna (1863-1940), one of the outstanding
halachic authorities of Lithuanian Jewry in the pre-World
War Il period, is noteworthy. In a responsum on the ques-
tion of a gentile woman who was married to a Jew in a civil
ceremony in the United States and who now wished ta con-
vert to Judaism, R. Grodzinski follows the line of reasoning
developed by R. Isaac Schmelkes and analyzes the nature of
the intention required in order to make acceptance of the
divine commandments valid. He cites the distinction made
by R. Schmelkes between ulterior motive and sincerity, but
he qualifies the latter as follows;
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...we do not accept the convert in a case in which he
specifically provides that he will not keep a particular
commandment, and will be legally exempt from
it,.however, a candidate who accepts all the com-
mandments but has it in his mind to transgress because
of his own weakness, is not considered insincere in rela-
tion to his acceptance of the commandments ( Responsa
Ahiezer no, 26).

Clearly, this distinction between articulated and inarticu-
lated insincerity is a considerable amelioration of R.
Schmelkes® position, It stems from the fact that R,
Schmelkes maintains that the Talmudic interdiction on
admitting a candidate whose acceptance of the command-
ments is defective is operative even on a post facto level,
whereas according to R. Grodzinski, it only applies in the
Sirst instance (R. Abraham Cahane, Responsa Dvar Avra-
ham 3 no. 28),

A fine illustration of the clash between rabbinic policies is
the exchange between R, Mordekhai Yaakov Breisch and
R. Menahem Mendel Kirschbaum in the early part of the
twentieth century. R. Kirschbaum, dayyan of the general
community in Frankfurt, begins with the proposition that
since, in the final analysis, even an insincere conversion, and
not only one based upon an ulterior motive, is valid, it is
preferable to refrain from asking the candidates pressing
questions regarding motivation in order to avoid their
becoming Reform converts, thereby destroying any com-
mon basis for determining Jewish identity in the commun-
ity. R. Kirschbaum cites various precedents for his
approach in the general area of relaxing minor prohibitions
for the sake of preventing the breach of more major of-
fences, including Maimonides® celebrated responsum.

On the basis of the balance of sinfulness, R. Kirschbaum
concludes that since there is a legitimate, vested interest in
carrying out the conversion, “it may be better not to ask the




candidate about his or her acceptance of the command-
ments but merely to have them accept them according to
the Torah.” In relation to the dictum that a person is not
told, “sin, in order that your neighbour may gain thereby,”
R. Kirschbaum follows R. Hoffman in treating candidates
of this type as being under duress, and he also makes the
point that in relation to rabbinical prohibitions, this dictum
is traditionally relaxed. His final reccommendation, there-
fore, is that the converts in question be sent to a special
beth din with instructions as to how to carry out a halachi-
cally valid conversion so that, post facto at least, they will
be converts according to the halacha. R. Kirschbaum also
rules that the traditional three month waiting period
between conversion and marriage be dispensed with
(Responsa Menahem Meshiv no. 42).

R. Kirschbaum’s responsa was strongly criticized by R.
Mordekhai Yaakov Breisch, who had received the former’s
collection of responsa as a gift. R, Breisch’s main conten-
tion is that in an era in which the candidates are only con-
cerned to become converted so that they can marry
“national Jews," i.e. Jews who have no meaningful com-
mitment to Torah, there is no basis for applying the permis-
sive precedents of the past. The only context in which it
makes any sensc whatsoever to do so is on¢ in which “they
sincerely intend becoming proper converts but their motiva-
tion is marriage.” However, when there is no sincerity of
intention to accept the commandments, but merely to
become national Jews without such acceptance, then, not-
withstanding their sincere intention to become Jewish, the
conversion is invalid, even on a post facto basis. In his reac-
tion to R. Kirschbaum, R, Breisch reflects a typically East
European approach to conversion policy. Indeed, he writes
quite explicitly that “the rabbis who live in the cities of
immorality in Western Europe cannot deceive themselves
with respect to what is perfectly obvious, i.e. that the vast
majority of such converts ... will never adhere to the tenets
of the Jewish religion™ (Responsa Helkat Yaakov 1, no. 13).

The
Contemporary
Situation

In the second half of the twentieth century, the division
between Eastern and Western Europe that existed in the
carly part of the century appears to have shifted to the
Diaspora and Israel. In a responsum written in 1968 in the
U.S., the late R. Moscs Feinstein reiterated an earlier deci-
sion in which he held that where it is evident that a candi-
date will not observe the commandments, the conversion 1§
null and void ( Responsa Iggrot Moshe, Even Ha'ezer 3, no,
4). He also indicates that should such a “convert” marry,
e warniage would be regarded as a nullity, and the Jowish
partner would be free to marry without a get.

In contrast to this uncompromising position, R. Isser
Yehuda Unterman (1886-1976), one of the Ashkenazic
Chief Rabbis of Isracl, was prepared to make generous con-
cessions in the case of gentile spouses of Sowviet olim, a large

number of whom were expected to arrive in Israel during
the sixties. R. Unterman, however, begins his essay with the
observation that duning his rabbinate in England, his crite-
ria for conversion were very strict. The reasons for this dif-
ference were two-fold. First, any leniency in the Diaspora
would enourage intermarnage and lead to the eventual
assimilation of the entire Jewish community into the gentile
environment. Sccondly, Diaspora converts remamed in
non-Jewish surroundings, and were unable to dissociate
themselves entircly from their past. Neither of these reasons
were applicable in Isracl, hence, a more lenient policy may
be adopted there. R. Unterman also made the point that
those who endured suffering in order to become citizens of
the State of Israel ought to be considered as fitting candi-
dates for conversion, even if their religious convictions were
less than satisfactory. In addition to these policy arguments,
R. Unterman bases his views upon R. Grodzinski's under-
standing of the Talmudic requirement of commandment
acceptance analyzed above, and on the classical discretion
principle in this area of halacha (" Hilchot Vederekh
Bizuan,” Noam [5731] 1).

The “Israel factor” in conversion cases became even more
pronounced in the decisions of R, Unterman’ successor, R.
Shlomo Goren. R. Goren draws upon both Talmudic and
Midrashic sources, and on sociological arguments similar to
those advanced by R. Unterman, in order to justify a
lenient conversion policy in Israel with regard to candidates
tainted by ulterior motive and lack of sincerity. One disad-
vantage of this approach, however, lies in the local nature
of its justification. In a recent article (“Valid for Israel
Only,” Jerusalem Post, March 3, 1989), R. Goren attemp-
ted to justify the non-recognition of & female convert as a
Jew by the berh din in London on the grounds that her cer-
tificate of conversion issued by an Israeli beth din was .
“invalid outside Isracl.” This qualfication had been intro-
duced by R. Goren and was consistent with his general
approach to conversion. The notion of a geographically
limyted conversion is, however, both novel and startling,
and may not be the wisest possible solution to the problem
of balancing the preservation of Jewish identity against the
disadvantages of insincere conversions. In the final analysis,
the classical discretion principle, coupled with the policy
considerations articulated by R. Unterman, might have
provided a more elegant resolution to this type of case than
conversion certificates stamped “valid in Israel only.”

Postscript

Conversion is a fine example of an area of Jewish law in
which discretion is a well-entrenched element, Hopefully,
the rich tradition of discretionary principles in the responsa
literature on conversion will commend itself to those
involved in both the study and practice of halachic conver-
sions in the contemporary world. In this way it could pro-
vide an intellectual framework for a concept which has
become an emotive slogan rather than a serious exercise in
halacha at its best. ms

Jerusalem Post March 3, 1989
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