Tefillin Or Not Tefillin: That Is The Question on Chol HaMoed
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Deuteronomy Chapter 14 (Parshat Re'eh)
1) You are children to Hashem, your G-d—you shall not cut yourselves and you shall
not make a bald spot between your eyes for a dead person.
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Babylonian Talmud, Yevamot 13b

“You shall not 'cut' yourselves”--You shall not divide yourselves into factions. Abaye
said, “When do we apply 'You shall not divide yourselves'? For instance, when there are
two rabbinical courts in one city; these instruct in accordance with Beit Shamai, and
these instruct in accordance with Beit Hillel. But when it comes to two courts in two
different cities, there is no concern.” Rava said to him, “But Beit Shamai and Beit Hillel
themselves were like two rabbinical courts in one city!” Rather, Rava said, “When do we
apply "You shall not divide yourselves'? For instance, when there is one rabbinical court
in the city, some of its members instruct according to Beit Shamai, and some instruct
according to Beit Hillel. But two rabbinical courts in one city poses no concern.”
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Rashi, ibid.
You shall not divide yourselves into factions—because it would then appear as though
we live by two Torahs.
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Shulchan Aruch, Orach Chaim 31

Article 1

On the Sabbath and Holidays it is prohibited to wear tefillin, for those days are
themselves a “sign” and if we were to don another “sign,” their own “sign” would be
degraded.
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Article 2

On Chol HaMoed it is likewise prohibited to wear tefillin for the same reason, for the
days of Chol HaMoed are also a “sign.” Rema: Others say that on Chol HaMoed one is
obligated to wear tefillin. And such is the practice in all these regions, to wear them on
the holiday and to recite the blessing upon them. But we do not recite the blessing aloud
in the synagogue as we do during the other days of the year.
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Mishnah Berurah 31:8

The later authorities wrote further that it is not appropriate within one synagogue for
some to wear tefillin and for some to not wear tefillin because of “You shall not divide
yourselves.” And one who does not wear tefillin on Chol HaMoed who is praying in a
synagogue in which they wear tefillin should also wear them without reciting a blessing.
And a congregation that has the practice of wearing tefillin should not change their
custom.
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Responsa of Maharshag, Orach Chaim, Vol. 2, Article 12

In response, it would seem to me that this prohibition of “You shall not divide
yourselves” was only stated in regards to one who instructs others to act in a particular
way. That is, if there were to be one rabbinical court in the city and one judge from that
court were to instruct the public to wear tefillin on Chol HaMoed, and a second judge
from that same court would instruct the public to not wear tefillin on Chol HaMoed, in
such instances the prohibition of “You shall not divide yourselves,” stated in the Talmud
in Yevamot page 13, would be relevant.

And so is it evident from the language the Talmud uses in its conclusion, for it is stated
there in these terms: “Rather, Rava said, "We say that the prohibition of not dividing
yourselves applies in an instance in which there is one rabbinical court in the city, some
of whose members instruct according to Beit Shamai, and some of whose members
instruct according ot Beit Hillel. But two courts in one city pose no concern."”

Why does the Talmud not give as an example two men in one city, one practicing
according ot Beit Shamai and one practicing according to Beit Hillel? Rather it is
certainly evident to me from this that for laymen to practice for themselves without
instructing others, this prohibition was never stated whatsoever. For each one is entitled
to act according to the clarity of his understanding in the ways of the Torah and the ways
of serving Hashem.
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Responsa Parshat Mordechai, Orach Chaim, Article 4

In regards to the wearing of tefillin, it has already developed as the custom in many
places that within one city there are two synagogues—for Sefaradim and Ashkenazim—
such as in the holy community of Amsterdam, and other such places. These follow their
customs and these follow their customs...

One is forced to answer that according to Rava, the prohibition only exists at the onset
of the dispute in one rabbinical court—for the judges must come to a consensus. But
regarding something that has already been debated from days of old and according to
each school of thought the opposing school of thought acts in violation of the law, so
that it becomes impossible to come to a consensus, each group must act according to its
accepted practice, even when both groups exist in one city.

And if so, even when they are in one synagogue, since the deviation in practice stems
from each group acting according to the accepted practice of its place—and it must do
so, to act according to that school of thought—if so, what else can be done? For we
never find that it is prohibited for the resident of one city whose practices are different
from the resident of another city to be in the same city as one another, according to
Abaye, or the same synagogue as one another, according to Rava.
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Tractate Pesachim, Chapter 4, Mishnah 1
In a place in which they are accustomed to do work on the eve of Passover until midday,

so shall they do. In a place in which they are accustomed to refrain from work, so shall
they do. One who goes from a place in which they do work to a place in which they do
not do work, or from a place in which they do not do work to a place in which they do
work, we place upon him the stringencies of the place from which he came and the
stringencies of the place which he went to. And one should not deviate, because of
discord.



