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Introduction

1. Vignettes

e David, an observant Jew, prepared a will in accordance with local law, distributing his property among his children
equally and ignoring any considerations of Jewish law. His daughter, Sarah, declares that she will refuse to accept
any property bequeathed to her under the terms of this will. Under Jewish law, is Sarah correcte

e David wishes to appease Sarah; how might he prepare a legal will which conformed to Jewish law?

e David’s son Sam has stopped observing Judaism, and David is concerned that his grandchildren will not be raised as
Jews at all. David wishes to structure his will to exclude Sam, unless Sam would send his children to Jewish schools.
Would Jewish law approve of this2 Would this be legal in Ontario?

2. The order of inheritance — Numbers 27:8-11

3. Rabbi Yosef Karo (16t century Israel), Code of Jewish Law, Even haEzer 112:11
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When a person dies, leaving sons and daughters, the sons inherit all of the property, and they feed their sisters until they
mature or are betrothed. When is this true? Where the deceased left property which could feed both the sons and the
daughters until the daughters mature... But where the bequeathed assets are only less than this, they feed the daughters
from this until they mature, and the rest is given to the sons. If it is only sufficient to feed the daughters, they are fed until
they mature or are betrothed, and the sons ask at doors.

4. The Jewish imperative to write a will Age 50; Arrangements; Causing others to stumble; Non-financial issues

Vignette 1: A secular will
5. Talmud, Gittin 13a
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Mishnah: If someone says, “Give a maneh to so-and-so” and he dies, they give it posthumously.
Gemara: Rav Yitzchak bar Shemuel bar Marta cited Rav: This is only if the money is gathered together in a corner.
What are we talking about? If the giver is healthy, why does their being gathered matter2 The recipient has not moved
them [in an act of acquisition]! If the giver is on his deathbed, why specify that the money is gathered? Even if the money
is not gathered, don’t we rule that the speech of a person on his deathbed has the legal force of written and transmitted
wishes!
Rav Zvid said: This is a case of a healthy person, as Rav Huna cited Rav to say: If a giver says, “Please take the maneh
you owe to me and give it fo so-and-so”, in front of the three parties, that effects the transaction.

6. Rabbi Yosef Karo (16 century Israel), Code of Jewish Law, Choshen Mishpat 250:24
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If a healthy person says, 'Record a deed and give this field to X', then while he is alive they record and give, and it is

valid so long as he does not recant before the deed reaches X's hand. However, after his death they do not record a

deed and transfer the field, unless he enacted a kinyan with them [while he was alive].

7. Rabbi Moshe Feinstein (20t century USA), Igrot Moshe Even haEzer 1:104
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Logically, in my humble opinion, a will like this, which certainly would be upheld in accordance with the words of the
person who issued it under the law of the land, should not require an act of kinyan. There could be no greater kinyan!

Vignette 2: How might we make everyone happy?

A gift with a retained life interest

8. Rabbi Yosef Karo (16! century Israel), Code of Jewish Law, Choshen Mishpat 2571
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If one writes his property to his children 'after his death’, the body belongs to the child from the date on the document,

and the produce belongs to the father until his death. Therefore, the father cannot sell it, for it is given to the son, and the

son cannot sell it for it is in the father's domain.

9. Donna Litman, Steven Resnicoff, Jewish and American Inheritance Law pg. 175

The transfer of a future interest also requires that the kinyan be accompanied by appropriate language. Thus, a transferor
who wants to retain beneficial ownership until just before death could state (or include in any deed): “This transfer is from
now and until one moment before | die.” By this language, the transferor will retain the right to possession of the property
until the moment before death, when that right will vest in the transferee. Because at the transferor’s death, the property
belongs completely to the transferee, the transferor’s Torah heirs receive nothing.

10. Rachel Blumenfeld, The Jewish Laws of Inheritance and Estate Planning in Canada, pg. 7

There are a number of practical and legal drawbacks to this solution — not the least of which is the loss of control by the
donor over his or her property. As well, there would be tax consequences to the transfer if there is an accrued gain
realized on the disposition (unless the property is a principal residence). If the donor does wish to proceed with a transfer
of this nature, it is important to document what is to occur if, for example, the donor is unable to continue living in the

property.

Artificial Debt

11.Rabbi Yosef Karo (16 century Israel), Code of Jewish Law, Choshen Mishpat 40:1
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One who obligates himself to pay another unconditionally is obligated, even if there was no debt. One who says to

witnesses, 'Witness that | owe X a maneh' or one who writes in a deed, 'l owe X a maneh' even without witnesses, or

one who says to X before witnesses, 'A deed says that | owe you a maneft, is obligated even without saying to the

witnesses, 'You are my witnesses.'... He has obligated himself, as one who obligates himself to be a guarantor.

12.Rambam (12th century Egypt), Mishneh Torah, Laws of Sales 11:1
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If one makes a kinyan assigning land or movable items to another, with conditions which can be fulfilled, the property is

transferred if the conditions are fulfilled, whether the conditions came from the transferor or the recipient. If the conditions

are not fulfilled, the transaction is void.

13.Rambam (12 century Egypt), Mishneh Torah, Laws of Sales 11:16
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One who obligates himself to pay an unspecified sum, as in, 'l am obligated to feed/clothe you for five years', is not

obligated even if a kinyan was made. This is like a gift without a known object. So my mentors have ruled.

14.Rabbi Yosef Karo (12 century Egypt), Code of Jewish Law, Choshen Mishpat 60:2
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One who obligates himself to pay an unspecified sum, such as to feed or clothe someone for five years (or without a
specific number of years), is not bound according to the Rambam, even with a kinyan. All who came affer Rambam
disagreed with him, though, saying he is bound, and this is the law.

15.Donna Litman, Steven Resnicoff, Jewish and American Inheritance Law pg. 175

[A] husband is first in line to inherit from his wife. In addition, however, a husband'’s rights are deemed to have vested at
the outset of the marriage. Consequently, even if, during the marriage, the woman were to admit a great debt to a third
party, this would not affect the husband’s rights. Given that his rights preceded the indebtedness to the third party, the
husband would have prior rights to the wife's estate.

Consequently, for a married woman to use this device, she needs her husband’s cooperation. The husband should sign a
separate admission of indebtedness that falls due on his wife’s death. This document, however, should provide that this
indebtedness is deemed fully paid and discharged if he fulfills the gifts set forth in his wife’s “will”.

16. Donna Litman, Steven Resnicoff, Jewish and American Inheritance Law pg. 181
As a general rule, American law does not enforce an obligation or deem it legally binding when a person voluntarily
undertakes an obligation to another without consideration or a consideration substitute.

17.Rabbi Moshe Isserles (16t century Poland), Code of Jewish Law, Even haEzer 108:3
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The practice of shtar chatzi zachar, writing for daughters that they should have a share like the males, writing in the form

of an admission that he owes a certain sum to her and he will not be exempt other than by giving them a share like the

males, and so he can even give her that which he does not currently own, whether that which is his due or that which he

currently has...

Joint tenancy

18. Rachel Blumenfeld, The Jewish Laws of Inheritance and Estate Planning in Canada, pg. 6

Transferring and holding assets in joint tenancy with children during lifetime may be a solution to the Aalakhic issue of
distributing assets to daughters on death. However, in Canada, one must proceed cautiously. There may be tax
implications to a transfer fo joint tenancy (where a "true" joint tenancy is created), as the parent may be considered to be
disposing of one-half of the property. And, in light of the Pecore and Saylor decisions, if the property is transferred to one
of several children with the intention that the child is to distribute the property among several siblings, the property may
be considered to fall back into the estate to be divided according to the will. That said, if, as discussed above, there had
been a proper kinyan at the time of the transfer into joint tenancy, the child holding the property at the death of the
parent should be able to distribute it in accordance with the will without offending the Aalakha.

Inter vivos trust

19. Rabbi Chaim Jachter, http://koltorah.org/ravi/Yerushah.html

A new suggestion may provide a Halachically viable solution to the Yerushah issues in a manner that is consistent with
common secular legal and estate planning for many people. This involves establishing a revocable living trust, a
contractual arrangement between a person as the grantor forming the trust, preferably that person and another person as
cotrustees managing the trust, and he and his family members as beneficiaries to receive the economic benefits of the
trust. This approach to a living trust is fundamentally different from the more simplistic approach of most living trusts in
which one would be the sole grantor, trustee and beneficiary until death. The latter approach is less likely to be respected
as a valid entity under Halacha. If the former kind of trust can be regarded as a legal entity (a third party) by Halacha,
and the subsequent transfers of one's assets to such a trust characterized as lifetime gifts, this commonly used secular
planning technique may afford a new method of complying with the Torah requirements concerning Yerushah...



http://koltorah.org/ravj/Yerushah.html

Jewish Estate Planning

20. Charles Wagner, When is a disappointed heir a defrauded creditor, Jewish Tribune, May 7 ‘13

A seminal case in this area is Stone v. Stone. In 1995, multimillionaire Harry Stone hatched a plan to ensure that his wife
of 24 years Sarah Stone would get very little upon his death. In particular, Harry wanted to make sure that his
commercial wealth would go to his children from a prior marriage. The problem for Harry, of course, was the Family Law
Act, which lets the surviving spouse seek equalization against the estate in the same way that a spouse might on a
divorce. Harry tried to thwart his wife’s rights under the Family Law Act by transferring his assets to his children before he
died. The result was that, when Harry passed away on July 21, 1995, there was virtually nothing left in his estate.
Essentially, Harry was preventing his wife from exercising her claim under the Family Law Act for an equalization of net
family property. In this case, Ontario Court of Appeal recognized the possibility of using the Fraudulent Conveyances Act
to set aside transfers “made with intent to defeat, hinder, delay or defraud creditors or others of their just and lawful
actions, suits, debts, accounts, damages, penalties or forfeitures.” In Stone v. Stone, the court held that, as a spouse who
held rights under the Family Law Act at the time of the fraudulent conveyances, i.e., the right to seek equalization, Sarah
was a “creditor or other” within the meaning of the Fraudulent Conveyances Act. Accordingly, Harry's transfers to his
kids were declared void and Sarah received an equalization payment of $851,937.

21.Rachel Blumenfeld, The Jewish Laws of Inheritance and Estate Planning in Canada, pg. 3

[I]t is unlikely for observant Jews in Western societies to want to execute wills that are strictly in keeping with the Biblical
laws of inheritance. Not only would such a will be viewed as unfair and likely to cause discord in a family, in many
jurisdictions, secular laws may be applied to overturn such distributions

22.Talmud, Bava Batra 133b
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Mishnah: One can write away his property to others, leaving his children, but the sages are displeased with him. Rabban

Shimon ben Gamliel said: He is remembered for the good if his children were not behaving properly.

23.Talmud Yerushalmi, Bava Batra 8:6
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Rabbi Abba bar Mamal said: Regarding one who writes his property to others, leaving his sons, it is written, 'And their
sins were upon their bones.'

24.Rabbi Yehoshua Falk (16t century Poland), Sefer Meirat Einayim 282:4
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This is because the Torah's portion of inheritance assigns to the heirs the right to stand in the place of those who
bequeath to them, in their lot and inheritance.

25.Rambam, Mishneh Torah, Hilchot Nachalot 6:11
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One who gives his property to others, leaving the heirs, displeases the sages even if the heirs do not act properly [to
him]. The others do acquire whatever he gives them. It is pious to refrain from testifying to a will that transfers inheritance
from the heir, even from a son who does not act properly to a brother who is wise and acts properly.

26. Rabbi Moshe Isserles (16 century Poland), Code of Jewish Law Choshen Mishpat 257:7
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If a healthy person wishes to distribute his assets after his death, to prevent fighting among his heirs, and he wishes to
arrange the instructions while he is healthy, he must assign it with an act of kinyan.

27.Talmud, Gittin 47a
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When [Reish Lakish] died, he left behind a measure of saffron. He applied to himself Psalms 49:11, "And they left their
strength to others."

28.Talmud, Eruvin 54a
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Rav said to Rav Hemnuna: My son, if you possess something then it is good for you, for in she’o/ there is no pleasure and
death does not delay. And should you say, 'l will leave a portion for my son,' who will tell you [what happens to if] in

she'ol

29. Talmud, Ketuvot 67b
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When [Mar Ukva] was dying, he instructed, "Bring me my tzedakah account." He found 7000 dinari siyanki recorded

therein. He said, "My provisions are light and my path is long!" He stood and gave away half of his money.

How could he do this2 Didn't Rabbi lla'i say, "In Usha the sages enacted that one who gives to tzedakah may not give

more than twenty percent!" That is only when one is alive, lest he become impoverished, but after death there is no such

concern.

30. Talmud, Ketuvot 53a
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Shemuel said to Rav Yehudah: Sharp one, do not be among those who divert inheritance, even from a bad son to a
good son; you don't know what sort of child may emerge from him.

31.Rabbi Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 2:50:1
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Although we rule with Shemuel's view... we find that the Tashbetz wrote that in early template documents they noted that

the deceased left four zuzto his heirs, and one gaon explained that this was to satisfy the sages.

See also the Chatam Sofer, who cited the Tashbetz as saying that leaving a quarter-Zahuv coin to an heir is not

significant enough to satisfy the sages, but four zuz is sufficient. ..
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