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Introduction
1. Wikipedia: Kahloa
Kahloa is a coffeeflavored sugar-based liqueur from Mexico. The drink also contains rum, corn syrup and vanilla bean.
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3. Amy Hopkins, Absolut in lawsuit over Kahfua ‘counterfeiter’, June 5, 2015
http://www.thespiritsbusiness.com/2015/06/absolut-inlawsuit-over-kahfua-counterfeiter/

Absolut argues that Happy Hearts has ignored its multiple cease and desist letter and has therefore filed an official
complaint with the US District Court for the Eastern District of New York, asking for an immediate preliminary injunction.
The lawsuit accuses the Kahfua brand of dilution, infringement and unfair competition, as well as trademark
counterfeiting.

“There can be no credible argument that defendant’s copying was not intended to capitalise on the fame and equity of
[the] Kahlua brand, and to trick consumers into purchasing defendant’s inferior competing product,” the company said
in its injunction request.

Trademark Infringement

4. Trade-Marks Act (1985), s. 20 (1)

The right of the owner of a registered trade-mark to its exclusive use is deemed to be infringed by any person who is
not entitled to its use under this Act and who

(a) sells, distributes or advertises any goods or services in association with a confusing trade-mark or trade-name;

5. Mishnah Bava Batra 1:3 (4b)
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Where one party surrounds another on three sides, and fences in the first, second and third, we do not obligate [the

inner party] to contribute toward this. Rabbi Yosi said: If [the inner party] then initiates and fences in the fourth side, we

‘roll” upon him the entire project.

6. Tosafot (12th-13M century Western Europe), Bava Kama 20b xapw
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You might ask: When one party benefits and the other party does not lose, the beneficiary is exempt from paying, andso
even where the inner party initiates [the fourth side] he should be exempt [from paying for the first three]! One could
answer that where the inner party initiates, it is different; he has demonstrated that he is happy with that expenditure. It
is not like squatting in another person’s yard, where he has not demonstrated [a willingness to pay]; he wants to do that
for free.



7. Rabbi Malkiel Zvi Tannenbaum (19t century Poland), Divrei Malkiel 3:157
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One could say that the same s true in our case; since he prints the efikefen like this person’s efiketen, we see that he is

happy with that expenditure, and so he will be obligated to pay part of the money spent by the first party for the license.

8. Rabbi Moshe Isserles (16t century Poland), Responsum 10
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We will not abandon our part. We declare that all Israel, and anyone known as Israel, should not purchase any new

copy of Maimonides other than those which emerge from the hand of the aforementioned Gaon or those whom he has

empowered, for the following four reasons...

9. Rabbi Mordechai ben Hillel (13t century Germany), Bava Batra 516
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If a street is closed on three sides, and only on one side is it open for entry, and Reuven lived near the closed end and

Shimon came to live near the open end, such that a non-Jew could not enter the street without passing Shimon’s entrance,

the law is that Reuven can prevent this, like the view of Rav Huna.

10. Rabbi Yaakov Yeshayah Blau (215! century Israel), Pitchei Choshen V 9:[26]
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It seems that today there is a concept of monitin, which is worth money. A factory which acquires a good reputation

adds to its assets, and upon the factory’s sale the purchaser will pay concretely for the monitin. Certainly, one may not

use another’s assets when the other prohibits it, and certainly when it has been acquired via years of strain and work...

11. Tosafot (12t-13t century Western Europe), Bava Kama 20b X7
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Even within the view (Bava Batra 12b) that we compel people not to act as Sdom... this case is different, for one may
prevent others from dwelling in his home.

12. Rabbi Moshe Isserles (16 century Poland), Code of Jewish Law Choshen Mishpat 363:6
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We compel people not to act as Sdom where one benefits and the other does not lose, but that is only where the

proprietor has no means of making profit, even if he wished to do so. However, in this case, the owner of the yard

could profit, renting out his yard; he just doesn’t wish to do so. We do not compel him to let it be used for free.

13. Rabbi Yosef Haviva (14t century Spain), Nimukei Yosef to Bava Kama 8b-9a b’dapei haRif
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Rabbi Aharon halevi (13t century Spain) wrote: “Even though we generally say that where one party benefits and the
other party does not lose, we compel not to act as Sdom, that is where both of them own land, and one is not using his
at all but can legally prevent the other one from using his own. For example, this is where one wishes to build opposite
another person’s window, and the other person prevents him from blocking his light even though the builder wishes to
provide windows in another way, such that there would be no loss of light whatsoever. In such a case, we compel. But
they never said one must allow another to use his property; if you were to say this, everyone would compel each other!”



Trademark Dilution

14. Trade-Marks Act (1985), s. 22 (1)

No person shall use a trade-mark registered by another person in a manner that is likely to have the effect of depreciating
the value of the goodwill attaching thereto.

15. Rabbi Yaakov Yeshayah Blau (215t century Israel), Pitchei Choshen V 9:11
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It seems that every discovery or invention in a craft or form of work (like a patent) is subject to the rule against invading
a boundary.

16. Rabbi Yosef Caro (16t century Israel), Code of Jewish Law, Choshen Mishpat 363:7
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Where the yard is not up for rental, so that he need not pay, some say that if he caused even a small loss — such as

blackening a new house — then even though the loss of that darkening is small, we still roll upon him the rental fee for

his entire benefit.

17.Rabbi Malkiel Zvi Tannenbaum (19t century Poland), Divrei Malkiel 3:157
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In our case, selling this merchandise harms him. If not for this person, the licensed party could sell more. Further, he

harms him by enlarging his business in the eyes of the world, subjecting him to more taxes and the like... And sometimes

he will make inferior merchandise, and people will associate the deficiency with his merchandise.

Passing off
18. Trade-Marks Act (1985), s. 7 (b)

No person shall... direct public attention to his goods, services or business in such a way as to cause or be likely to
cause confusion in Canada, at the time he commenced so to direct atftention to them, between his goods, services or
business and the goods, services or business of another;

19. Talmud, Chullin 94a
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One may not push another to dine with him, knowing he will not dine. One may not offer great gifts, knowing he will
not accept...

20. Mishnah, Bava Batra 5:5 (83b)
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If he sells him good wheat, and it turns out to be bad, the consumer may retract.

21.Rabbi Vidal of Toulouse (14 century France), Maggid Mishneh to Mishneh Torah, Hilchot Mechirah 17:1

NXP 1" QWA W 012 W VLAY 0197 12 IR 2127 P12 207 120K P N7 19RY 19X 12 MNW DRI PRY 0D HY AR
YoM YN M1PWw)

Even though the fraud is for a difference in price of less than 1/6, the consumer may retract because the merchant

tricked him. There is a difference in name between the two items; it is somewhat like selling an entirely different item.

22.Talmud, Bava Batra 146b
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If one’s son goes overseas, and he hears that the son has died and he writes his property to another, and then the son

returns, the gift stands. Rabbi Shimon ben Menasya said the gift does not stand; had he known his son lived, he would

not have written thus.



