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1. LSUC, Rules of Professional Conduct (2014), Rule 1.1-1

"conflict of interest" means the existence of a substantial risk that a lawyer's loyalty to or representation of a client would
be materially and adversely affected by the lawyer's own interest or the lawyer's duties to another client, a former client,
or a third person. The risk must be more than a mere possibility; there must be a genuine, serious risk to the duty of
loyalty or to client representation arising from the retainer.

2. Talmud, Ketuvot 105b
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Rava said: Why is a bribe forbidden2 Once one accepts a bribe from him, one's mind becomes close to him and he is

like his person, and one cannot see guilt for himself. What is shochadk Shehu chad ["it is one" or "it is sharp"].
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3. One vignette, three questions
While attending the same university between 2003 and 2006, Jonathan and Sara were part of a student Facebook
group, occasionally commenting on each other's status updates and uploaded photographs. Jonathan left Facebook in
2006, and has neither seen nor communicated with Sara since.

e If a business wishes to retain Jonathan as legal counsel in 2015 for a suit against a business owned by Sara,

does Jonathan face a conflict of intereste
e Ifthis is considered a conflict of interest, what can Jonathan do in order to represent the business?
e Ifthis is not a conflict of interest, is Jonathan required to inform the business of his connection to Sara at all?

Philosophy
4. MacDonald estate v. Martin 1990 3 SCR 1235

In determining whether a disqualifying conflict of interest exists, the Court is concerned with three competing values: (1) the
concern to maintain the high standards of the legal profession and the integrity of our system of justice; (2) the countervailing
value that a litigant should not be deprived of his or her choice of counsel without good cause; and (3) the desirability of
permitting reasonable mobility in the legal profession.

5. LSUC, Rules of Professional Conduct (2014), Commentary [5] to Rule 3.4-1

The value of an independent bar is diminished unless the lawyer is free from conflicts of interest. The rule governing
conflicts of interest is founded in the duty of loyalty which is grounded in the law governing fiduciaries. The lawyer-client
relationship is a fiduciary relationship and as such, the lawyer has a duty of loyalty to the client. To maintain public
confidence in the integrity of the legal profession and the administration of justice, in which lawyers play a key role, it is
essential that lawyers respect the duty of loyalty. Aspects of the duty of loyalty owed to a current client are the duty to
commit to the client's cause, the duty of confidentiality, the duty of candour and the duty to avoid conflicting interests.
Current clients must be assured of the lawyer's undivided loyalty, free from any material impairment of the lawyer and
client relationship.

6. Midrash, Sifra, Kedoshim 2
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Do not tell him, "Sell your field and buy a donkey," while trying to get his field from him.

7. Rabbi Moshe Isserles (16t century Poland), Code of Jewish Law, Choshen Mishpat 290:8
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Some say that just as a guardian may invest with others, so he may accept it for his own ventures — so long as the
rabbinical court oversees it, due to concern for gossip.

8. Talmud, Sanhedrin 18b
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Neither king nor high priest may participate in intercalation. The king due to his forces, the high priest due to cold.



9. Rabbi Avraham Yeshayah Karelitz (20t century Israel), Emunah uBitachon 3:30
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The warning against bribes is not rational law, but engraved statute, for the Torah did not prohibit ruling for one's self,

and one may examine the kashrut of his own slaughter, even if he is indigent and his entire life depends on it.

10. Rabbi Moshe Isserles (16t century Poland), Code of Jewish Law, Choshen Mishpat 163:1
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For any community matter on which they cannot find common ground, they should convene all taxpayers, and they

should agree that each will voice his view altruistically, and they will follow the majority.

11.Rabbi Moshe Sofer (18t century Hungray), Chatam Sofer Choshen Mishpat 160
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The people of a certain town gathered to hire a rabbi and teacher, and they agreed regarding four rabbis to place their
names into a box, and then to vote on each name as it would be withdrawn... The third candidate won the majority of
votes. After several days, the masses raised a stormy voice, for many of the people had accepted monetary bribes from
the relatives of that rabbi, to appoint him upon them... It is as obvious as the kashrut of an egg in yogurt that this vote is
void, for they were required to voice their opinions altruistically, as recorded by Rama...

Question 1: Does Facebook friendship demonstrate/create a conflict of interest?

12. Committee for Justice and Liberty v. National Energy Board 1978 1 S.C.R. 369

The proper test to be applied in a matter of this type was correctly expressed by the Court of Appeal. As already seen by
the quotation above, the apprehension of bias must be a reasonable one, held by reasonable and right minded persons,
applying themselves to the question and obtaining thereon the required information. In the words of the Court of Appeal,
that test is "what would an informed person, viewing the matter realistically and practically—and having thought the
matter through—conclude...."

13. Wewaykum Indian Band v. Canada 2003 SCC 45

[I]t cannot be addressed through peremptory rules, and contrary to what was submitted during oral argument, there are
no "textbook" instances. Whether the facts, as established, point to financial or personal interest of the decision-maker;
present or past link with a party, counsel or judge; earlier participation or knowledge of the litigation; or expression of
views and activities, they must be addressed carefully in light of the entire context. There are no shortcuts.

14. Canadian National Railway Co. v. McKercher LLP, 2013 SCC 39, [2013] 2 S.C.R. 649

The rule applies where the immediate legal interests of clients are dlirectly adverse. It does not apply to condone tactical
abuses. And it does not apply in circumstances where it is unreasonable to expect that the lawyer will not concurrently
represent adverse parties in unrelated legal matters.

15. Ethical Principles for Judges, Section E: Conflicts of Interest, E6

Owning an insurance policy, having a bank account, using a credit card or owning shares in a corporation through a
mutual fund would not, in normal circumstances give rise to conflict or the appearance of conflict unless the outcome of
the proceedings before the judge could substantially affect such holdings. Nor should small holdings, such as those
contemplated by the de minimis provisions of ABA Model Code (1990) give rise to any reasonable question concerning
the judge's impartiality. However, if the holding is more substantial, the judge should not sit...

16.C.MM.v.D.G.C,, 2015 ONSC 1681

[N]otwithstanding the passage of some 16 years since the time of the brief solicitorclient relationship, the lack of
recollection of that relationship by both D.G.C. and Sachs J. prior to the release of the Decision, and the independent
concurrence of Frank J. and myself in the Decision authored by Sachs J., in my view prudence dictates that the Decision
be set aside, this panel stand down from this matter, and a new panel be constituted by the Associate Chief Justice to re-
hear the appeal.



17. LSUC, Rules of Professional Conduct (2014), Commentary [8] to Rule 3.4-1
(d) A lawyer has a sexual or close personal relationship with a client.

18. Heffel v. Registered Nurses Association 2015 NWTSC 16

My review of cases where the issue has been dealt with indicates that while Facebook "friendship" indicates that the
parties know each other, it does not, without more, establish that there is a relationship which would result in a
reasonable apprehension of bias according to the accepted test. More evidence is needed.

19. Exodus 23:8
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And you shall not accept a bribe, for the bribe will blind the sighted, and warp the words of the righteous.

20. Rabbi Joseph Caro (16! century Israel), Code of Jewish Law, Choshen Mishpat 7:12
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Wherever a judge has potential benefit, he may not judge it.

21.Talmud, Ketuvot 105a
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"And you shall not accept a bribe" — What does this teach? If this is to teach that he should not find the guilty innocent or

the innocent guilty, the text already says, "You shall not warp the judgment"! Rather, even if [the payment] is

encouragement to find the innocent innocent and the guilty guilty, the Torah says, "And you shall not accept a bribe."

22. Rabbi Joseph Caro (16t century Israel), Code of Jewish Law, Choshen Mishpat 7:7
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One may not judge a friend, even where he is not a shushvin or his closest friend, or one he hates, even where he is not

an enemy and he does not seek to harm him. The litigants must be equal in the eyes and hearts of the judges.

23. Rabbi Joseph Caro (16! century Israel), Code of Jewish Law, Choshen Mishpat 33:1
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All who are disqualified to judge are disqualified to testify, other than a friend or enemy, who may testify even though
they may not judge.

24. Rabbi Joshua Falk (17t century Poland), Sefer Meirat Einayim, Choshen Mishpat 33:1
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In testimony, he testifies about what he saw, and we do not suspect that he would intentionally alter it for love or hatred.

This is not so in judgment, which depends on logic; one's mind changes due to love or hatred, even without evil intent.

25.Talmud, Ketuvot 105b
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What is a verbal bribe?
e Llike when Shemuel crossed a river, and someone extended his hand to him. Shemuel asked, "Why are you
here2" He replied, "l have litigation." Shemuel said, "I am disqualified to judge for you."
e Ameimar was judging, when a feather landed on his head. Someone removed it. Ameimar asked, "Why are you
here2" He replied, "I have litigation." Ameimar said, "l am disqualified to judge for you."
e Mar Ukva spat before himself, and someone covered it. Mar Ukva asked, "Why are you here2" He replied, "I
have litigation." Mar Ukva said, "I am disqualified to judge for you."



26.Talmud, Bava Batra 42b-43a
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"And [partners] may testify for each other." Why2 They have an interest in their testimony! This is where they first write,
"We have no claim in this [formerly jointly owned] field."

27 .Tosafot (12t century France) to Bava Batra 43a 190"
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But don't we require that they be acceptable from beginning to end, and here the witnesses began in disqualification?

They are like someone who was a relative, and is no longer related! R"i explained that the concern for having been

disqualified at the outset is irrelevant here, for the disqualification is a function of money, not their person.

28.Talmud, Bava Batra 44b-45a
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"One who sells a field without responsibility [to replace it if creditors were to claim it] is not credible to testify regarding

its ownership, because he wishes to use it for his creditor." But what is the case? If he owns other land, the creditor will

take that! If he does not own other land, what's the difference for him [such that he would lie, if the creditor cannot take

it]2 This is where he owns no other land; he does not want to be, "A wicked person borrows and does not pay."

29.Tosafot (12th century France) to Bava Batra 45a »"'1 38%

ST TR RY RDWIT 100 MTYY 120197 PR 12 2°awa Xnwd [wyn® oxk 17uesw »'"17 im0
But there is another ramification: he could become wealthy! Perhaps that would not disqualify him for testimony, since
right now he would not profit [by lying].

Question 2: What should Jonathan do, if he wishes to represent this company?

30.LSUC, Rules of Professional Conduct (2014), Rule 3.4-2

A lawyer shall not represent a client in a matter when there is a conflict of interest unless there is express or implied
consent from all clients and it is reasonable for the lawyer to conclude that he or she is able to represent each client
without having a material adverse effect upon the representation of or loyalty to the other client.

(a) Express consent must be fully informed and voluntary after disclosure...

31.LSUC, Rules of Professional Conduct (2014), Commentary 0.1 to Rule 3.4-2

Rule 3.4-2 permits a client to accept the risk of material impairment of representation or loyalty. However, the lawyer
would be unable to act where it is reasonable to conclude that representation or loyalty will be materially impaired even
with client consent. Possible material impairment may be waived but actual material impairment cannot be waived.

32. Rabbi Joseph Caro (16t century Israel), Code of Jewish Law, Choshen Mishpat 22:1
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One who accepts a relative or disqualified party as judge or witness... if there was a kinyan, he cannot recant.

Question 3: If this is not a conflict of interest, need Jonathan do anything at all?

33. Langstaff v. Marson, 2014 ONCA 510

[32] It has also been held that, in order to maintain public confidence in the administration of justice, the appearance of
judicial impartiality is as important as the reality. In Metropolitan Properties Co. (F.G.C.) Ltd. v. Lannon, [1968] 3 All E.R.
304 (C.A.), at p. 310, Lord Denning M.R. stressed the importance of the appearance of judicial impartiality. He said...
Even if he was as impartial as could be, nevertheless, if right-minded persons would think that, in the circumstances,
there was a real likelihood of bias on his part, then he should not sit. And if he does sit, his decision cannot stand.

34.Talmud, Yevamot 24b
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Mishnah: One who is suspected of illicit involvement with a non-Jew, who then converts, may not marry her. Having
married her, though, we do not compel divorce.
Gemara: She is a valid convert... so why may he not marry her? As Rav Asi taught, citing Proverbs 4:24, "Remove from
yourself the curved mouth, and distance gossip from yourself."




