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Why can't a minor engage in a contract? Two theories

1. Nathan Oman, Unity and Pluralism in Contract Law, Michigan Law Review 103:1488

Contract theory suffers from an embarrassment of riches. Roughly speaking there are two main camps, one of which
contains two significant subcamps. On one side sit the economic theories, which not surprisingly argue that contract
law should be guided by notions of efficiency and welfare maximization. On the other side sit what [Stephen] Smith
labels "rights-based" theories...

2. Charles Fried, Contract as Promise, pg. 2

The regime of contract law, which respects the dispositions individuals make of their rights, carries to its natural
conclusion the liberal premise that individuals have rights. And the will theory of contract, which sees contractual
obligations as essentially self-imposed, is a fair implication of liberal individualism.

3. Rabbi Elchanan Wasserman, Kovetz He'arot 66:6
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There are two issues regarding a minor: 1) A minor who has not achieved capacity is mentally incompetent; 2) A

bright minor whom we perceive to have the mind of an adult — but the deeds of a minor are nothing, by scriptural fiat,

for it says, "When a man gives," not "a minor". A minor's deed lacks the force to effectuate transaction or marriage.

At what age can a minor give or sell to others?

4. David L. Trueman, Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers, pg. 6
Donative Capacity Capacity to make a gift has been defined by courts to require an understanding of the nature and
purpose of the gift, an understanding of the nature and extent of property to be given, a knowledge of the natural
objects of the donor’s bounty, and an understanding of the nature and effect of the gift. Some states... [require] that
the donor knows the gift to be irrevocable and that it would result in a reduction in the donor’s assets or estate.
Contractval Capacity In determining an individual’s capacity to execute a contract, courts generally assess the party’s
ability to understand the nature and effect of the act and the business being transacted. Accordingly, if the act or
business being transacted is highly complicated, a higher level of understanding may be needed...

5. Talmud, Gittin 59a
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Mishnah: The purchase and sale of movable items by pe ‘vfot are binding.
Gemara: How young? Rav Yehudah pointed to his son, Rav Yitzchak, saying, "Like six or seven." Rav Kahana said,

"Like seven or eight." In a braita we learned, "Like nine or ten." There is no debate — each depends on his sharpness.
Why [is this valid]2 For the sake of his life.

6. Sefer Meirat Einayim, Choshen Mishpat 235:1
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Otherwise, no one would have any involvement with him; he could recant at will, or his family could cancel his deeds.

7. Rambam, Mishneh Torah, Hilchot Mechirah 29:6
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Until the age of six, his assignment of property to others is nothing. From six until maturity, if he comprehends
commerce then his purchases and sales are binding.



8. Talmud, Bava Metzia 16a-b
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Saying, "[| am selling] that which | will inherit from my father today" [is valid] to enable his father's honour. Saying,
"[I am selling] that which will enter my trap today" [is valid] for the sake of his life.

9. Talmud, Bava Metzia 112b
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Why did the sages rule that an employee may swear [that he has not been paid] and collect?... Rav Nachman cited

Shemuel: We have learned fixed decrees here. The oath is of the employer, but the sages uprooted it and transferred

it o the employee, for the sake of his life.

10.  Rashi to Bava Metzia 112b
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"Fixed decrees" - It would be appropriate to make them fixed, uprooting the Torah's law for them.

11. Sefer Meirat Einayim, Choshen Mishpat 235:5
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They enacted that gifts, too, should be binding, for had someone not appeased him then he would not have given the
gift, so this also for the sake of his life.

12.  Sefer Meirat Einayim, Choshen Mishpat 235:1
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If one sells more than is needed for the sake of his life, the Tur wrote that this is debated... Mordechai sided with

Ramban that once this was enacted, the did not distinguish, and one may sell more than is needed for his life.

At what age does a minor acquire that which is given to him?

13.  Rudolf Sohm, The Institutes of Roman Law, pg. 141

The following persons are incapacitated from all juristic acts: the infans, or child who has not yet completed its seventh
year... The following persons are incapacitated from some juristic acts, but are capable of others: the impubes, or
child who has completed its seventh, but not yet completed (if a boy) his fourteenth, (if a girl) her twelfth year;... The
legal position of persons of the second class is as follows. They are capable of such juristic acts as result in an
improvement of their proprietary position, but they are incapable of juristic acts which operate to alienate property or
impose a liability...

14.  Talmud Yerushalmi, Maaser Sheni 4:3 — Capacity is King
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They cited Rav Nachman bar Yitzchak saying:
e When he rejects nuts and accepts stones, one who takes from him is like one taking from the trash.
e When he accepts nuts and rejects stones, stealing from him is theft, to keep the peace.
e When he keeps nuts and stones and stores them for use later, stealing from him is complete theft.

15, Talmud, Gittin 65a — Capacity is King
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Rava said: There are three types of minor. If he rejects stones and keeps nuts, he can acquire... At pe'viot, his
purchases and sales of movable items are binding...

16.  Mishnah Gittin 5:8 — Age Matters
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Taking that which a minor finds is theft, to keep the peace. Rabbi Yosi said: It is complete theft.



17. Rama Choshen Mishpat 243:15
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A minor who rejects stones and keeps nuts can acquire, but specifically where another assigns it to him, not where he
finds an object.

18.  Rabbi Shabbtai haKohen, Shach Choshen Mishpat 243:6
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In my humble opinion, it is difficult to present a distinction which is not mentioned in the Talmud. True, transactions are

stronger when someone assigns the item, but we have not found any talmudic distinction regarding minors acquiring

for themselves, and there is no logic in such a distinction... Rather, it appears to me that the statement that taking a

minor's found object is prohibited in order to keep the peace is regarding the youngest class of minor.

19. Rabbi Moshe Sofer, Chatam Sofer Yoreh Deah 316
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To me, it appears correct to answer that these two transactions, silver and moving the item, are novel forms of
acquisition. Moving the item means moving it four cubits or lifting it three handbreadths... and then putting the object
down, and then it is actually his. This is the Torah's novelty; without Torah, a transaction could not be completed via
any moving of the object until after the rest of the transaction was complete and the buyer had paid off the seller and
brought the object to his actual home, as one handled his own property. Then it would be complete. When acquiring
an ownerless item or a gift, so that there is no payment, it would not be his until he brought the item to his home or
yard, like his own property...

Minimum Requirements for Acquisition by a Minor

Modern Roman Rama Shach
Gift No age,
No age, 7 years, Capacity Biblical: 6 yrs, Capacity
No capacity | No capacity Biblical: 6 yrs, Capacity Rabbinic: No age, No capacity
Hefker . .
Rabbinic: No age, No capacity




