Medical Halachah: Patient Capacity for Consent
R' Mordechai Torczyner — forczyner@torontotorah.com

Educational Obijectives
In the context of Orthodox Jewish religious and ethical practice, participants will be able to use this case-based approach to:
e Recognize situations and clinical settings in which questions of practice may arise,
o Define the parameters of these situations and clinical setftings that enable research directed toward defining an answer,
e Review original textual sources relevant to the case,
e Appreciate that differences among authorities lead to nuanced answers for the individual situation or setting, and
e Apply the principles learned in future situations and clinical settings.

Our questions
e Under Jewish law, does a physician require a patient's informed consent?

e Does Jewish law provide a practical definition of incapacity?
e Who speaks for an incapacitated patient, and using what standard?

Is consent necessary?

1. R' Yaakov Emden (18t century Germany), Mor uKetziah Orach Chaim 328
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The Magen Avraham cited Radvaz as saying that if a doctor says a medicine is needed and the patient refuses, we

compel him to take it. It appears to me that this is only where the treatment is certain, and the patient refuses only

because of Shabbat. If the patient refuses because he doesn't accept the validity of the treatment, then even if it's only on

his own opinion — and certainly if a doctor agrees with him — we do not force him. This is all the more certain if he is

concerned that the recommended treatment could harm him.

2. R' Yaakov Emden (18t century Germany), Mor uKetziah Orach Chaim 328
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Some choose to endanger their lives in order to avoid great pain, like those who undergo surgery for a kidneystone...

which pains them like death. They may do so without facing protest, for they are often saved and healed.

3. R' Shlomo Zalman Auerbach (20t century Israel), cited in Nishmat Avraham 2:47-48
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One may not conduct such a surgery against the patient's will, or even try to convince him to agree, since this is a great

and dangerous surgery which will only add to his suffering without any chance of restoring 'eternal’ life.

Definining incapacity
4. Rambam, Mishneh Torah, Laws of Inheritance 10:8
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When a child matures, even if he eats and drinks excessively and squanders his property and travels a bad path, the
court may not keep his assets from him and may not appoint a guardian.

5. Talmud, Chagigah 3b

JIMY° 929 .NMR D22 1710 37PW TV AR RINT 27 10K INI00 DR VIPRT 11N 0022 191 79772 0700 RE1I W KR 1327 130

RPT 229 K7 121 17912 190K MW 17 377 72V RDTOX 1Al X772 19798 MUY 17 172 77287 R 2917 2377 .37 DAR2 190K K

K7 RI77 277 7°7 ¥°00 O KRDD 27 IR 937 TV AWYI A3 A0 MW AW 20 10 M0 172107 11307287 1100 LL.00w 71T 00 Tay

ROMTT 1772 277 AT KT MO YRR 192 AT M 00 0 ROVR L7702 370 M0 MY 221w a2 9D TaRNT AT 0w T oR" X0InT
PPN 2977 M 1207 KRPT IR LRI



Who is a shofeh? One who travels alone at night, and who sleeps in a cemetery, and who tears his clothing.

Rav Huna said: One who displays all of these at once. R' Yochanan said: Even one of these behaviours.

But what is the case? If he acts apparently irrationally, even one should suffice! If he does not act irrationally, even all of
them would not sufficel No; this is where he acts apparently irrationally, but one could explain [each symptom in a
rational way]... Once he performs all of them, it is like an animal that gores an ox, a donkey and a camel; it is now
identified as dangerous for all.

Rav Pappa said: Had Rav Huna heard the lesson, "Who is a shofeh? One who destroys that which people give him," he
would have recanted.

Does that mean he would have recanted from the trait of tearing his clothing because it is similar, or that he would have
recanted from all of them? This remains unclarified.

6. R' Yosef Karo, Beit Yosef Even haEzer 121
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It would appear that one of the four behaviours mentioned in the Talmud would render a person a shofeh, but performing
other irrational acts would leave a person in his presumed status of sanity... but from the Rambam, who did not mention
these acts and only said, "one whose mind is torn... in some matter," it sounds as though the four items taught here are
not specific, and are only examples, and other behaviours could also do it. It appears that he was driven to state thus
from the fact that the former source listed three behaviours and did not list "destroys that which people give him," and the
latter source listed "destroys that which people give him" and did not mention the other three...

7. Shulchan Aruch Choshen Mishpat 35:8
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A shoteh is disqualified [from testifying]. This is not only a shofeh who wanders without clothing and breaks implements

and throws stones, but anyone whose mind is torn, so that his mind is confused perpetually on some matter, even though

he speaks and inquires on point in other areas. He is disqualified, and considered a shofeh.

8. Chatam Sofer (18t century Hungary), Even haEzer 2:2
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Judging in the matter of shotim is impossible other than through the eyes of a judge who understands his nature. One

cannot clarify in writing his nature; as the Rambam wrote (Laws of Testimony 9), "The judge only has what his eyes see."

9. Rambam, Mishneh Torah, Laws of Testimony 9:10
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Those who are especially foolish [pet], who do not recognize contradictory statements and do not understand matters as

other normal people do. Also, those who are confused and hasty in their minds, and those who are especially foolish,

are in the category of shotim. It is as the judge sees it; one cannot specify a mindset in writing.

10.R' Yosef Trani (16 century Israel/Turkey), 2:Even haEzer 16
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If they explain [chalitzah] to him and he understands that this act separates her from him, he need not understand at that

moment. Even were he to remove his mind from it and contemplate other things at the time of chAalitzah, it would be fine.

11.R" Yehoshua Falk (16t century Poland), Sma Choshen Mishpat 35:21
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This is the difference between a peti and a shofeh: The shoteh's mind is entirely confused and torn in some matter; the
petiis not entirely torn in any one matter.



12.R" Yosef Trani (16 century Israel/Turkey), 2:Even haEzer 16
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It appears that he said this only regarding testimony about what happened in the past, such that there is concern that it
might have appeared to him in a certain incorrect way at that time, and then it may have been switched for him with
something else, since such people do not always recognize contradictions. How could he testify now about what he saw
before2 But when we come to uphold a commercial matter, or a matter of divorce and marriage, and we explain it to him
and he understandds and we see that he understands the matter, this is not a shofeh. He is like a person of normal
perception for anything which he does rationally before us.

13.R" Yehoshua Falk (16th century Poland), Sma Choshen Mishpat 35:22
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"Those who are confused and hasty in their minds, and who are especially foolish" - It appears that the meaning of all of

these is that they are not patient in their affairs. They perform all of their deeds hastily, not understanding the end of the

matter and goal of the act. Therefore, this is also considered foolishness and irrationality.

14.R" Shemuel de Medina (16th century Turkey), Even haEzer 239
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It appears that we have no one more confused and hasty than a person who is struck with powerful fever; he is a shofeh,
bilbically disqualified.

15. Talmud, Gittin 67b
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If he becomes mute and they ask him, "Shall we write a gef for your wife2" and he nods his head, we test him three
times. If he answers "Yes" and "No" appropriately, they write and give it.

16.R" Abraham Tzvi Hirsch Eisenstadt (19t century Poland), Pitchei Teshuvah, Even haEzer 121:2
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He also wrote there that even according to the Rambam, who says the Talmud's list of symptoms is non-specific, the

person still must actively perform an act of irrationality. If he only speaks irrationally, this does not render him a shofeh.

Who speaks for an incapacitated patient?

17.R" Dovid Tzvi Hoffman (19th century Germany), Melamed |'Hoil 2:104
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Since one may perform this operation, his parents' opinions neither help nor hinder; the doctor is obligated to heal, and

refraining would be murder. We have never found, anywhere in the Torah, that parents have permission to endanger

their children and keep a doctor from healing them. This is the law of the Torah; | don't know municipal law.

18.Rama Choshen Mishpat 290:26
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Where a parent appointed a guardian for his adult children, they may say, "We do not need a guardian," unless there is

an element of the mitzvah of fulfilling the words of the deceased.



19. Canadian Medical Association Code of Ethics (2004)

Ascertain wherever possible and recognize your patient's wishes about the initiation, continuation or cessation of life-
sustaining treatment. Respect the infentions of an incompetent patient as they were expressed (e.g., through a valid
advance directive or proxy designation) before the patient became incompetent. When the intentions of an incompetent
patient are unknown and when no formal mechanism for making treatment decisions is in place, render such treatment as
you believe to be in accordance with the patient's values or, if these are unknown, the patient's best interests.

20.R" Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 2:74:5
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Certainly, where the doubts are not equal, for he would certainly die without the operation and the concern for his state
of mind is only a doubt, and it is even less of a doubt because the doctors have told him that he will heal from the
operation, they are certainly permitted — and it would be a great mitzvah of saving a life - to act against his will, even by
tying down his body. However, obligating them to do this to an adult is uncertain, for even the view which says one may
not harm himself is referring to harm via action.

What standards do we use when speaking for an incapacitated patiente

21.Talmud, Gittin 52a
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Guardians may not sell fields and purchase slaves, but they may sell slaves and purchase fields. Rabban Shimon ben

Ganmliel says they may not sell slaves and purchase fields, either. Why2 They may not work out well with him.

22.Talmud, Bava Batra 8a
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Rabbah required the orphans of the house of Bar Marion to give tzedakah. Abbaye asked: Didn’t Rav Shemuel bar

Yehudah teach that one may not decree tzedakah upon orphans, even to redeem captives? Rabbah replied: | am doing it

to increase their communal standing.

23.Talmud, Ketuvot 48a
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When a man becomes a shoteh, the court descends into his assets to feed and support his wife and children, and for

another matter... What is "another matter"2 Rav Chisda said: Jewelry. Rav Yosef said: Tzedakabh....

24.R' Yosef Karo (16t century Turkey/Israel), Kesef Mishneh to Laws of Inheritance 11:11
lEkMlalala B (PR IS 72V 1777 X% QTR 72 RANDAT DWW 1°27 OYLY 17 IWOK)
One could say that our master's reason was that we may assume that people want their assets to be used for tzedakah.

25.R" Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 2:74:2, 5
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2: In most cases the patient has relatives, even father and mother and brothers and the like, who are involved in his
treatment, for it is legally their responsibility to a greater extent.
5: If the patient is a baby, or an adult who cannot decide, his parents and the whole family may decide. This permission
stems fom the fact that most patients depend upon their parents' opinion and even upon the family, like brothers and
sisters and children, who want what is best for the patient and his family. When there are no relatives, it is certainly
better to depend upon the view of the local court.



