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1) Shavuot 18b

R’ Chiya bar Abba said in the name of R' Yochanan: Whoever
recites the Havdalla service at the departure of the Sabbath over
wine will merit to have male children, for it is written in regard to
drinking wine: "In order to distinguish between the sacred and the
profane” and it is written there in the verse that concludes the

section on forbidden species: "To distinguish between the

contaminated and the pure" and, in proximity [to this verse] it is

written: "When a woman conceives and gives birth to a male."

2) Baba Batra 10b

They retorted from the evidence of a Beraisa, which states: What
should a man do to merit having male children? R’ Eliezer says,
he should liberally distribute his money to the poor. R' Yehoshua

says, he should make his wife happy in preparation for the
mitzvah of marital relations.

3) Baba Batra 10a

This question was actually put by Turnus Rufus to R.
Akiva: ‘If your God loves the poor, why does He not
support them?” He replied, ‘So that we may be saved
through them from the punishment of Gehinnom.” ‘On the
contrary,” said the other, ‘it is this which condemns you to
Gehinnom. I will illustrate by a parable. Suppose an earthly
king was angry with his servant and put him in prison and
ordered that he should be given no food or drink, and a
man went and gave him food and drink. If the king heard,
would he not be angry with him? And you are called
"servants, as it is written, For unto me the children of
Israel are servants.’R. Akiva answered him: ‘I will illustrate
by another parable. Suppose an earthly king was angry with
his son, and put him in prison and ordered that no food or
drink should be given to him, and someone went and gave
him food and drink. If the king heard of it, would he not
send him a present? And we are called "sons’, as it is
written, Sons are ye to the Lord your God.” He said to him:
“You are called both sons and servants. When you carry out
the desires of the Omnipresent you are called "sons", and
when you do not carry out the desires of the Omnipresent,
you are called "servants”
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4) Meiri Sanhedrin 67
[What is the difference between witchcraft which the Torah
forbids one to benefit from and science which the Torah

welcomes?] Any advances achieved through natural science are
not to be considered magic which are prohibited. There will
come a time when science will know how to create human beings
without the natural intimate act. This has been explained in the
mystical books of nature and is not an impossibility. It is
permitted to be involved in such procedures for they are
considered within the order of nature and not in the category of
forbidden magic.

5) Yevamot 69b
Rav Chisda said: The Beraisa means that she immerses herself

and may eat terumah until forty days pass. For if she has not
become pregnant, then she is not pregnant and is entitled to eat.
And if she has become pregnant, then until forty days pass, [the
fetus] is merely water and is not yet considered a child.
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SEX SELECTION AND
HALAKHIC ETHICS:
A CONTEMPORARY DISCUSSION

EDITOR’S NOTE:

Medical ethics is, of course, & halakhic issue left to posekim to adjudicate.
But it also includes a social and public-policy dimension, as well as an atti-
tude towards what may be technically permissible. As the secular medical
community discusses the pavameters of sex selection through pre-implanta-
tion genetic diagnosis, we asked Joel B. Wolowelsky and Richard V. Grazi to
introduce the issues from a halakbic perspective and for a group of thought-
Sful discussants to then offer various perspectives on the issue.

—SC

KENNETH BRANDER

the use of scientific advances to help actualize the dream of a
couple having a family.

While posekim overwhelmingly endorse the use of reproductive
technology to help overcome issues of infertility or genetic challenges,
there are several halakhic considerations involved in the use of IUTI and
IVE.! This is especially true when the IVF procedure involves donor
gametes, surrogacy, or when conception happens posthumously.? These
issues are too complex to be discussed here. My comments will focus on
the specific halakhic issues concerning PGD.

Checking a fertilized egg for genetic anomalies or for gender raises
two primary questions. First, if in the process of checking the fertilized
egg a decision is made not to implant the egg either due to genetic
anomalies or that the egg does not represent the desired gender—what
is to happen with such a fertilized egg? In the case of gender selection,

r I Vhere are several issues that need to be evaluated when discussing
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where the fertilized egg is healthy but the “wrong” sex, the preferred
method would be cyropreservation, which is a form of freezing at —80°C
to -196°C that suspends fetal development (as well as all biochemical
reactions) and allows the fertilized egg to be kept in this state indefi-
nitely. This will allow the fertilized egg to be used in the future for stem
cell research or perhaps a future pregnancy. However, a fertilized egg in
which genetic anomalies have been found can be destroyed, since
destroying a fertilized egg is not of halakhic concern. Fetal matter that
is less than forty days old is considered by the Talmud (Yevamot 69b) to
be maya be-alma—*“a sack of water,” having no legal status as a fetus or
a quasi human being. This explains why a woman who miscarries in the
first forty days of pregnancy does not assume tum’at yoledet (Shulhan
Arukh, Yorelh De’ah 194:2). Additionally, such an early miscarriage does
not remove the responsibility of pidyon ha-ben from being imposed on
future progeny (Shulhan Arukh, Yoreh De’ab 305:23).

Ramban permits the violation of Shabbat to save even a 40-day or
younger fetus. This is not based on the premise that it is a life or a
quasi-life but rather that it is better to violate one Shabbat in order for
the fetus to be saved, enabling it to celebrate many Shabbatot in the
future. “Therefore, even with the saving of a fetus that is less that forty
days old, which is not considered a living entity, you violate [the Shab-
bat] as is articulated by BeHaG.”® The license to violate Shabbat is
predicated on the fact that the fetus, although not yet considered a liv-
ing entity on any level, is in a location (the womb of the mother) that
provides the necessary elements for development into an entity that will
eventually be a human being. Therefore, R. Hayyim David ha-Levi
explains that one may not violate the Shabbat to save frozen fertilized
eggs (which are always less that 40 days old), since, in the environment
of a lab, fetal matter has no potential for any development.* Once again,
this underscores that fetal matter at 40 days old is not yet considered a
life. It is for this reason that R. Zilberstein permits their disposal, espe-
cially when they have genetic anomalies.®

Secondly, one must question whether there a concern that the
sperm used was wasted with the disposal of fertilized eggs. This issue is
obviated with the recognition that the sperm expressed was used to fer-
tilize many eggs. Those fertilized eggs passing the PGD criteria will still
be used for the purpose of procreation. For this reason, R. Shelomo
Zalman Auerbach permitted sperm-washing, which, by definition causes
the destruction of some of the sperm expressed, provided that at least
part of the sample was used for procreation.®



Discussion: Kenneth Brander

With all this, it would seem that the ability to perform PGD is per-
mitted and without halakhic concern. Yet, there is still an overarching
issue that PGD may create. When PGD is used to screen for genetic
challenges, science serves as the conduit through which suffering and
pain can be obviated for the child, family, and society. Using PGD for
this purpose should be encouraged.

However, does the use of PGD for gender selection begin a form of
eugenics? When a couple can orchestrate gender, what is next? Will we
allow medical tests to screen fertilized eggs based on the couple’s
desires, such as hair and eye color? When do we cease to become part-
ners of God and attempt to replace God? The gift of science must be
used with great circumspect. PGD, when used to determine gender, can
help navigate difficult familial situations. The use of PGD for gender
selection may help a couple perform the mitsva of pern u-revu and in
some cases, obviate a painful familial situation. An example from actual
she’eilot is the distress of a Koken having a son, who due to a sperm
donation (which defines paternity) will be considered a Yisrael and will
not receive the first aliya in synagogue or be involved in birkat Koban-
sm. While PGD may insure that such a family has a daughter, the impli-
cation for society is dangerous. The license given to use PGD in this
manner must be closely scrutinized.

The Talmud (Shabbat 31a) lists a menu of questions asked to each
of us after our passing in the heavenly court. One of the questions is:
“asakta be-pirya ve-rivya?” The Talmudic framing of this question is fas-
cinating: “Where you involved in trying to fulfill the commandment of
procreation (of having a male and female child)?” Notice the phraseolo-
gy of the question. It is not “kiyamta pirya ve-rivya”—did you fulfill
the mitsva of procreation, but rather, did you try? Having a male and
female child is not in our hands. Our responsibility is to try to have
both genders.

This concern seemed to resonate in a written dialogue between R.
Menachem Burstein, dean of Machon Puah, and various posekim in
Israel. Among the questions that Rabbi Burstein posed in letters to key
posekim was the question of using PGD for preventing genetic anom-
alies as well as for gender selection.” Sephardic Chief Rabbi Amar per-
mitted PGD for genetic reasons, as well as for peru u-revu, and shalom
bayit. However, others, including R. Yehoshua Neuwirth, R. Ariel, and
R. Meir Nissim Mazouz pointed out concerns for such permissibility,
except when it came to preventing genetic anomalies. R. Neuwirth
warned that such permissibility creates an environment in which
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humankind begins to play God and warned against using PGD for this
purpose.®

There is a need for the careful monitoring of how science is used in

society. However, science in general and medical advancement in partic-
ular are means through which we celebrate our mission of tikun olam
and our responsibility of imitatio dei.

1.
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NOTES

Concerns include whether one fulfills the commandment of procreation
(R. Yitshak Ya’akov Weiss, Minbat Yitshak 1:50); can IUI be done while
the woman is nidda (R. Moshe Feinstein, Iggerot Moshe, Even ha-Ezer
2:11); or the potential to alleviate this concern through removing nidda
mi-de’oraita (R. Yitshak Ya’akov Weiss, ibid.).

Concerns about definition of maternity and paternity are discussed in a
number of articles. See Tehumin vol. 5; R. Waldenburg, Tsits Eli’ezer 9:51,
ch. 4:4; Kenneth Brander, “Artificial Insemination and Surrogate Mother-
hood through the Prism of Jewish Law,” Be-Or ha-Torah 12, 59-65; com-
ments of R. Elyashiv, Nishmat Avvabam 4, Hilkhot Pirya ve-Rivya, p. 184;
Michael J. Broyde, “The Establishment of Maternity & Paternity in Jewish
and American Law,” National Jewish Law Review 3 (1988), 117-58 (a
more up-to-date version can be found at http://www.jlaw.com /Arti-
cles/maternityl.html).

Cases in which the sperm is extracted posthumously or the donor has
already passed are discussed by R. Ezekiel Landau, Noda bi-Yehuda,
Mahadura Kama, Even ha-Ezer 69; R. Shelomo Zalman Auerbach, “Arti-
ficial Insemination,” No’am 1, 165; R. Saul Yisraeli, “Abahut be-Hazra’n
she-Lo ke-Darka,” Torah she-Be’al Pel 33 (1992), 41-46.

Ramban, Torat ha-Adam, sha’ar ha-meihush, inyan sakkana.

Assin 47-48, 14.

Assin 51-52, 56. Even R. Feinstein (Iggerot Moshe, Hoshen Mishpat 2:69),
who considers it an act of murder to destroy a fetus at any age, would con-
cur with the statements made regarding fetal material outside the uterus.
His concern is based on the verse in Genesis (9:6) that requires the fetus to
be in utero (ba-adam) to violate the prohibition he mentions in his
responsa.

Nishmat Avvaham, Hilkhot Pirya ve-Rivya 1:5.

To view these letters, see Kenneth Brander, “Playing God: Can I Choose my Child?
PGD and Genetic Screening,” 1 February 2006 [http://www.yutorah.org/
showShiur.cfm?shiurID=713523].

The reference in Nishmat Avrabam (ibid.) to R. Auerbach’s halakhic ruling
on sperm-wash limits its use to removing genetic challenges and not for gen-
der selection. Looking at the language of this limitation may suggest that he
would have the same concern for PGD when done for gender selection.

Rabbi Brander is Dean of Yeshiva University’s Center for the Jewish Future and
Rabbi Emeritus of the Boca Raton Synagogue.
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