Invalidating Marriages: A Solution to the Agunah Crisis?

1. Mishnah, Ketubot 7:7
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One who marries a woman... on condition that she has no blemishes, and it was subsequently discovered
that she did have blemishes, she is not betrothed. But if he married her without specification, and it was
[subsequently] discovered that she had blemishes, she may be divorced without payment of her ketubah.

2. Tosafot (12th century, France), Ketubot 72b
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In any case, she requires a get according to Rabbinic or Torah law out of doubt.

3. Mishnah, Yevamot 1:1 (2b) (Koren translation)
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Or if those women were divorced by their husband, the deceased brother, or were found to be a
sexually underdeveloped woman [aylonit]. Her marriage is considered a mistaken marriage and is null
and void. In all these cases their rival wives are permitted, as the exemption for rival wives of forbidden
relatives applies only when the forbidden relative was the brother’s wife at the time of his death, when
the halakhot of levirate marriage came into effect.

4. Tosafot (12th century, France), Yevamot 2b
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Or she is found to be an aylonit - ...if she was certainly an aylonit, there is no cure for her... Even though
one who betrothed a woman with a condition [that she has no blemish, and she has a blemish] and were
married [without mentioning the condition], one opinion (Ketubot 72b) obligates a get! (Perhaps he
accepted the blemish. Likewise, perhaps he accepted an aylonit!) - this is only regarding other blemishes,
for some men pardon them. However, no man pardons an aylonit.

5. R’ Yosefibn Chaviva (1330-1410, Spain) Nimukei Yosef, Yevamot 1a (Dapei haRif)
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Or if she is found to be an aylonit - ..the Mishnah (Ketubot 100b) “One who refuses, a secondary
forbidden relative, and an aylonit are not entitled to a ketubah” suggests that she does not receive her
ketubah, but a get is still needed [rabbinically].

6. Tosafot (12th century, France), Gittin 46b
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The Mishnah implies that an aylonit requires a get. This is difficult. In the beginning of Yevamot (2b), the
Gemara implies that a get is not required (if someone married an aylonit), as this is considered a marriage
in error. This is as the Mishnah states that all of these women who performed miun or were found to be an
aylonit, their rival wives are permitted. We can answer that the Mishnah here is referring to someone who
is only possibly an aylonit, and he is divorcing here because he suspects she is an aylonit.

7. R’ Yechiel Michel Epstein (1829-1908, Lithuania), Aruch HaShulchan, Even HaEzer 44:5
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Similarly, an aylonit that is betrothed - there is betrothal even though she is not capable of bearing
children, and it is not necessary that he know that she is an aylonit; rather, even if he did not know and
[the marriage was established] on false pretenses, it is nevertheless a valid kiddushin and she needs a get.



8. R’ YosefKaro (1488-1575, Israel), Shulchan Aruch, Even HaEzer 39:5
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He who betroths a woman, and we find on her one of the blemishes that disqualifies a woman, or he finds
on her one of the vows that is the way of people to be particular on themselves - she is betrothed as a
matter of doubt.

9. R’ Moshe ben Yitzchak Yehudah Lima (1615-1670, Lithuania), Chelkat Mechokek 39:9
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She is betrothed as a matter of doubt - It seems that we are dealing with a case in which he immediately
sees a blemish that he is particular about, and he does not desire her. However, if he is silent when the
blemish is made known to him, and he did make a stipulation initially, even though he shrieks afterwards,
it is certainly [an effective] kiddushin.

10.R’ Yechiel Michel Epstein (1829-1908, Lithuania), Aruch HaShulchan, Even HaEzer 39:13
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However, if he remained with her after they consummated their marriage for much time as husband and
wife - she is certainly married, regardless of whether she had outstanding vows, blemishes, or any other
conditions mentioned in the ketubah... and so, the kiddushin was certainly affected when he remained
with her, as it became evident that he was not particular [about these flaws]...

11.R’ Yechiel Michel Epstein (1829-1908, Lithuania), Aruch HaShulchan, Even HaEzer 44:5
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[In a case of] a man who is castrated - even she did not know, and it is certain that he is castrated - a get is
required according to all, “for a woman is amenable with any”

12.Talmud, Bava Kamma 110b-111a (Koren translation)
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A woman whose husband died childless [yevama], who happened before her late husband’s brother
who was afflicted with boils to enter levirate marriage with him, should go out free to marry without
being required to perform the ritual through which the yavam frees the yevama of her levirate
bonds [halitza]. For she did not betroth herself to this man’s deceased brother with this intention of
having a levirate bond with a man afflicted with boils. The Gemara answers: There, it is clear to us
that it is satisfactory for her to have any kind of marital arrangement, and even had she taken into
consideration the possibility of entering a levirate bond with this yavam who is afflicted with boils she
still would have accepted betrothal to her husband. This is in accordance with the statement of Reish
Lakish, as Reish Lakish says that women have a saying: It is better to sit as two bodies [tan du], i.e., to
be married, than to sit lonely like a widow.

13.R’ Emanuel Rackman (1910-2008, USA), “Halachic Principles and Procedures For Freeing
Agunot,” Jewish Week, 1997
... a beit din may recognize other intolerable defects in the husband as grounds for a declaration of
kiddushei ta'ut. These defects-which are in total discord with any reasonable concept of marriage-include
physical and psychological abuse, adultery (which more than ever endangers the life of the spouse),
sexual molestation, abandonment, criminal activity, substance abuse, and sadism (the withholding of a
get may be viewed as indicating a sadistic nature). ...



14.R’ Emanuel Rackman (1910-2008, USA), “Halachic Principles and Procedures For Freeing
Agunot,” Jewish Week, 1997 (cont.)

The method of freeing a woman based on a finding of kiddushei ta'ut is buttressed by the insight of Rav
Yitzchok Elchanan Spektor who wrote a century ago that when a defect in the husband justifies coercion
of the get, the Talmudic presumption of tav I'metav tan du mil'metav armelu-a woman is better off
married to anyone than being alone-is not applicable. (Ein Yitzchok Vol. 124:41.) Once this presumption
is suspended, a woman can credibly testify that had she known of salient defects in her husband she
would have chosen not to marry, the marriage was a mistake, she would be better off alone...

15.R’]. David Bleich (b. 1936, USA), “Survey of Recent Halakhic Periodical Literature:
Kiddushei Ta’ut,” Tradition 33:1, p. 105

Invoking this position in annulling the marriage of a husband who withholds a get is inapt for two
reasons: (1) In order to serve as grounds for annulment the defect must have existed prior to the
marriage. (2) The defect must be one that, had it developed subsequent to marriage, would warrant
coercion in order to compel granting of the get. The authors provide a long list of "defects" in the husband
which they allege constitute grounds for a declaration of kiddushei taut, some of which may indeed be
grounds for coercion of a get, some of which are the subject of considerable dispute with regard to
whether or not they constitute grounds for compelling a get, and some of which do not constitute grounds
for coercion of a get by any stretch of the imagination.

16.R’ Emanuel Rackman (1910-2008, USA), “Halachic Principles and Procedures For Freeing
Agunot,” Jewish Week, 1997
The argument that women prefer to remain single rather than endure a miserable marriage is even more
persuasive today given the increased economic and social autonomy women have achieved in our times. . .
(and hence) (t )he concept of tav Imetav is outmoded and no longer an impediment to declaring kiddushei
ta'ut.

17.R’ Yosef Dov Soloveitchik (1903-1993, USA), Address to the RCA Convention (1975)
Let us take for instance the hazakah . .. tav le-meitav tan du me-lemeitav armelu. This has absolutely
nothing to do with the social and political status of women in antiquity. The hazakah is not based upon
sociological factors. It is a pasuk in Bereishit, "And thy desire shall be to thy husband."(Genesis 3:16). It is
a metaphysical curse rooted in the feminine personality. She suffers incomparably more than the male
while in solitude. Solitude to a male is not as horrifying an experience as solitude to a woman. And this
will never change. ... It is not a psychological fact; it is an existential fact. It is not due to the inferior
status of the woman, but is due to the basic distinction between the female personality and the male
personality.

18.R’]. David Bleich (b. 1936, USA), “Survey of Recent Halakhic Periodical Literature:
Kiddushei Ta'ut,” Tradition 33:1, p. 125, fn. 28

As explained in the text, the notion that women today are less willing than women of antiquity to accept a
kol dehu relationship is irrelevant to a proper understanding of the halakhic ramification of that concept.
In formulating the halakhic principle enumerated in Bava Kamma 110b, the Gemara asserts only that
some women are willing to accept a mukeh shehin as a husband. That fact is demonstrably true even today.
Tav le-meitav tan du is cited by the Gemara to explain why some women consent to marry a mukeh shehin
and the like. That this is actually true of some women is empirically demonstrable without need for
reliance upon dogmatic faith.



19.R’ Moshe Feinstein (1895-1986, USA), Igrot Moshe, Even HaEzer 1:79
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20.R’ Moshe Feinstein (1895-1986, USA), Igrot Moshe, Even HaEzer 4:113
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