Congregation Ahavat Achim, Feb. 15t 2021 R’ Yair Lichtman, Yait.Lichtman@gmail.com

Separation of Powers in American and Jewish Law

A. The American Purpose

Federalist 51, James Madison, February 8 1788

To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort, for maintaining in practice the necessary
partition of power among the several departments, as laid down in the Constitution? The only
answer that can be given is, that as all these exterior provisions are found to be inadequate, the
defect must be supplied, by so contriving the interior structure of the government as that its
several constituent parts may, by their mutual relations, be the means of keeping each other
in their proper places...

But the great security against a gradual concentration of the several powers in the same department,
consists in giving to those who administer each department the necessary constitutional means and
personal motives to resist encroachments of the others. The provision for defense must in this, as in
all other cases, be made commensurate to the danger of attack. Ambition must be made to
counteract ambition. The interest of the man must be connected with the constitutional rights of the
place. It may be a reflection on human nature, that such devices should be necessary to control the
abuses of government. But what is government itself, but the greatest of all reflections on
human nature? If men were angels, no government would be necessary. If angels were to
govern men, neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great difficulty lies in this:
you must first enable the government to control the governed; and in the next place oblige it to
control itself...

In republican government, the legislative authority necessarily predominates. The remedy for this

inconveniency is to divide the legislature into different branches; and to render them, by different
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modes of election and different principles of action, as little connected with each other as the nature
of their common functions and their common dependence on the society will admit. It may even be
necessary to guard against dangerous encroachments by still further precautions. As the weight of
the legislative authority requires that it should be thus divided, the weakness of the executive may
require, on the other hand, that it should be fortified.

B. Jewish Modes of Leadership
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Mishna Avot 4:13

Rabbi Judah said: be careful in study, for an error in study counts as deliberate sin. Rabbi Shimon
said: There are three crowns: the crown of torah, the crown of priesthood, and the crown of royalty,
but the crown of a good name supersedes them all.
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C. Separation of Domains — Kings vs. Kohanim
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D. Separation of Domains — Kings vs. Courts
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E. Checks on Power
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Talmud Bavli, Sanhedrin 19a-b

The Mishna teaches: A king does not judge and is not judged. Rav Yosef says: They taught this
halakha only with regard to the kings of Israel, who were violent and disobedient of Torah laws, but
with regard to the kings of the house of David, the king judges and is judged, as it is written: “O
house of David, so says the Lord: Execute justice in the morning” (Jeremiah 21:12)...

The Gemara asks: But what is the reason that others do not judge the kings of Israel? It is because
of an incident that happened, as the slave of Yannai the king killed a petson. Shimon ben Shatah
said to the Sages: Put your eyes on him and let us judge him. They sent word to Yannai: Your slave
killed a person. Yannai sent the slave to them. They sent word to Yannai: You also come here, as the
verse states with regard to an ox that gored a person to death: “He should be testified against with
his owner” (Exodus 21:29). The Torah stated: The owner of the ox should come and stand over his
ox. The Gemara continues to narrate the incident: Yannai came and sat down. Shimon ben Shatah
said to him: Yannai the king, stand on your feet and witnesses will testify against you. And it is not
before us that you are standing, to give us honor, but it is before the One Who spoke and the world
came into being that you are standing, as it is stated: ““Then both the people, between whom the
controversy is, shall stand before the Lord, before the priests and the judges that shall be in those
days” (Deuteronomy 19:17). Yannai the king said to him: I will not stand when you alone say this to

me, but according to what your colleagues say, and if the whole court tells me, I will stand. Shimon
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ben Shatah turned to his right. The judges forced their faces to the ground out of fear and said
nothing. He turned to his left, and they forced their faces to the ground and said nothing. Shimon
ben Shatah said to them: You are masters of thoughts, enjoying your private thoughts, and not
speaking. May the Master of thoughts, God, come and punish you. Immediately, the angel Gabriel
came and struck those judges to the ground, and they died. At that moment, when they saw that the
Sanhedrin does not have power to force the king to heed its instructions, the Sages said: A king does
not judge others and others do not judge him, and he does not testify and others do not testify
concerning him, due to the danger of the matter.
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