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Bankruptcy and the Jewish Client in the Era of COVID

R’ Mordechai Torczyner — torczyner@torontotorah.com
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Professionalism Topics covered in this presentation:
2.4 Recognizing and being sensitive to clients’ circumstances, special needs, and intellectual capacity (e.g., multi-

cultural, language, gender, socioeconomic status, demeanour)

Prof. Steven Resnicoff, Bankruptcy — A Viable Halachic Option? http://www.jlaw.com/Articles/bankruptcy.html

Vignettes

e My observant Jewish client is badly in debt. | want to advise her of bankruptcy options, but she won't hear of
it; she says that her parents, Holocaust survivors, would turn over in their grave to hear of their child failing to
pay her obligations. What can | tell her?

e My observant Jewish client is filing for bankruptcy; how can | protect him from religious sanctions in his
community, as well as from being challenged in a rabbinical courte

e My observant Jewish client owns a Jewish summer camp, and was unable to hold a camp season last summer
due to COVID. Her customers are demanding refunds of their deposits, but she spent that money on physical
infrastructure and administrative salaries before the pandemic forced the camp to close. Would she be better
off addressing this in a secular court, or a rabbinical court2

What is Bankruptcy?

1. Bankruptcy Procedure

Procedure http://www.ic.gc.ca/eic/site/bsf-osb.nsf/eng/h_br01545 .html
Bankruptcy and Insolvency Act http://laws-ois.justice.gc.ca/eng/acts/b-3/

Vignette 1: How can | make my client comfortable with bankruptcy?
2. Comment of Rashi (11t century France) to Talmud, Ketuvot 86a
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One is obligated to pay his debts and fulfill his words. Leviticus 19:36 says, "An honest Ain [measurement]", on which
Bava Metzia 49a comments, "That your Aen ('Yes') shall be honest, and your 'No' shall be honest."

3. Rabbi Yom Tov el-Asvili (Ritva, 13" century Spain), cited in Shitah Mekubetzet Ketuvot 86a

W 2,197 IPWI P 1T 1297 19D K37 19°RY 292 TR 1792 AR 727 XYW XYIYD K222 RIVPIR KT RO7IT MDOIN2 1Y WP
2012V DR CPOR RORP 12 W ANR WK WIRAT 290377 777 KpoaT 00 0% 131190 ROw vwoy

Tosafot asked that this is understood in the Talmud to mean that one should not speak one way and think another, but

here his mouth and heart are aligned when he borrows, intending to pay, and they are aligned now in not paying!

Therefore the R"i explained that the source is Deuteronomy 24:11, "And the man from whom you are claiming shall

bring the collateral out to you."

4. Rabbi David ibn Abi Zimra (Radbaz, 16t century Spain, Egypt, Israel), Responsa of Radbaz 2:610
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It is a biblical mitzvah, as Leviticus 5:23 says, "And he shall return the object he stole or the money he withheld or the
charge placed in his care or the lost item he had found." Maimonides wrote (Laws of Theft and Lost Objects 7:2),
"Whether one steals or withholds or burglarizes or is lent or is given a charge or finds a lost item, and denies it..." He
equated a loan with the other listed items, and he began with, "If he stole, he is obligated to return it, as it is said,
'And he shall return the object he stole', this is a commandment." Just as there is a commandment to return the stolen
item, so, too, for every item mentioned, including a loan.
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5. Mishnah, Bava Metzia 4:2 (44aq)
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They have said, 'The One who punished the generation of the flood will punish one who does not stand by his word.'

6. Rambam, Mishneh Torah, Hilchot Mechirah 7:8
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One who trades only verbally should stand by his word, even though he has received no payment, has not marked

[the goods] and has not given a pledge. And anyone who backs out — whether buyer or seller — even though he need

not accept a Mi shePara, he acts in bad faith and ein ruach chachamim nochah heimenu.

7. On breaking verbal agreements  https://www.yutorah.org/lectures/lecture.cfm/940260/

8. Talmud, Kiddushin 18a
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"He shall be sold for his theft" — but not to pay his doubling [fine]. "For his theft" — but not for his plot. "For his theft" —
After he is sold once, you may not sell him.

9. On debt slavery https://www.yutorah.org/lectures/lecture.ctm/829441/

10. Exodus 22:24
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When you lend money to My nation, to the pauper with you, you shall not be as one who has a claim...

11.Talmud, Sanhedrin 2b-3a
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We do not require expert [judges, for financial matters], because of Rabbi Chanina's principle: Biblically, both

financial and capital matters should require extensive interrogation of witnesses. Why did they say that financial

matters do not require extensive interrogation? To avoid locking the door before borrowers.

12. Talmud, Bava Metzia 30b
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“And you shall inform them” is a livelihood. “Of the path” is acts of kindness. “They shall walk” is looking after the

sick. “On which” is burial. "And the deed" — This is justice. "They will perform" — This is to transcend the line of the

law.

13. Talmud, Bava Metzia 83a
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Porters broke Rabbah bar bar Chanan’s wine barrels, and he took their cloaks. They told Rav, who told him to give
them their cloaks. He asked, “Is this the law2” Rav replied, “Yes, ‘So that you will walk the path of the good.’
(Proverbs 2:20)" The porters said, “We are poor, we worked all day, we are hungry and we have nothing!” Rav told
him, “Pay them.” He asked, “Is this the law?2” Rav replied, “Yes, ‘And you will guard the path of the righteous.” (ibid.)”

Vignette 2: How can | protect my client in rabbinical court and the Jewish community@

14. Bankruptcy and Insolvency Act, s. 69

69 (1) Subject to subsections (2) and (3) and sections 69.4, 69.5 and 69.6, on the filing of a notice of intention under
section 50.4 by an insolvent person,
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(@) no creditor has any remedy against the insolvent person or the insolvent person’s property, or shall
commence or continue any action, execution or other proceedings, for the recovery of a claim provable in
bankruptcy,

15. Rabbi Joseph Colon Trabotto (15t century ltaly), Maharik 3
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All credit is subject to doubt — maybe it will be paid and maybe it will not. Sometimes the creditor believes the

borrower to be poor and he is actually wealthy, or to be powerful and unwilling to pay and it is not so. Therefore,

abandonment of hope is ineffective.

16. Rabbi Meir Auerbach (19 century Poland, Israel), Imrei Binah, Laws of Collection of Debt 4
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In debts, too, if he has the means to fulfill his obligation and he does not wish to pay, like in the case of Rabbi Joseph

Colon, then the borrower causes the abandonment of hope and it is possible to say that this [loss of hope] is

ineffective. It would be like theft; the money came to him in a prohibited way, and he compelled the rightful owners to

abandon hope.

17.Rabbi Yosef Karo (16 century Turkey, Israel), Shulchan Aruch Choshen Mishpat 12:11
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If Reuven intimidated Shimon by threatening to turn him over to an anas if he wouldn't pay the disputed sum, and

Reuven possessed no legal right to it, and as a result [of the intimidation] they performed kinyan and Shimon formally

cancelled any moda‘a, Shimon may still recant.

18. Rabbi Moshe Isserles (16t century Poland), Choshen Mishpat 369:11
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We do not recognize government law other than in matters that benefit the king, or that benefit the citizenry, but not to

judge by the laws of idolaters; that would cancel all of the laws of Israel.

19. Rabbi Moshe Feinstein (20t century Russia, USA), Igrot Moshe Choshen Mishpat 2:62
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It appears certain that even those who accept government law in all matters only accept established government law
in matters of transactions and payment of debts from one's assets, for the government would suffer if there were
different laws among the people. It could lead to jealousy and competition and strife. This might appear to relate only
to the laws of government-appointed, national judges, but perhaps the king would also be concerned that other judges
not judge in other ways, which could cause challenges to the nation's laws.

20. Rabbi Yaakov Breisch (20th century Germany, Switzerland), Chelkat Yaakov Choshen Mishpat 32
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Even according to Rabbi Moshe Isserles, who especially elevates the principle of honouring government law,

extending it even to the benefit of the citizens, what benefit for the citizens would apply in our case, stealing this

person's assets because the borrower is temporarily unable to pay?

21.Talmud, Bava Metzia 83a
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In a place where workers neither rise early nor remain late at night, one may not force them to do so. Where the
practice is to feed them one must feed them. Where the practice is to provide sweet food one must provide it. All is
according to the custom of the land.

22.Rabbi Yosef Karo (15 century Turkey, Israel), Shulchan Aruch Choshen Mishpat 7:12
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In any matter that benefits a judge, he may not judge... Therefore, on [communal] tax matters the local judges cannot

judge, for they or their relatives will have a portion in it. However, if they enacted or have a local custom that the local

judges may even judge tax matters, then their verdict is valid.

23. Rabbi Moshe Feinstein (20t century Russia, USA), Igrot Moshe Choshen Mishpat 1:72
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Those who rented after the government's [tenancy] law was enacted - without an explicit condition requiring the tenant

leave [after the initial rental ended] - are as though they had rented on condition that the government's law be

followed.

24.Rabbi Akiva Eiger (18t century Poland), Commentary to Choshen Mishpat 12:13
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Responsa Masat Moshe cited Maharshach regarding creditors who agreed to compromise with a debtor, where one

creditor did not agree for various reasons: | see grounds to compel the one who is refusing to compromise, like the

others who are the majority, for it is normal business practice to compel the unwilling one to compromise...

25. Maimonides (12t century Egypt), Mishneh Torah, Laws of Courts 26:7
TMRIY 11T W NN T O QTN A7 19°K9) VWA AT 1T SRS 1T 0T 1w 9"YR 119w AR 20y 10T 17 99
N°an MWA 5011 X2 7387 XY OX L7700 DR 21777 119207 HROW 1772 11072 ROXIT7 9197 1K1 298 1107 DY) 719°P0 2™Mova 70 anon
177 HY2 1 2"V 172 DR T
One who litigates before idolater judges and in their courts is wicked, even should their decisions match those of
Israel. It is as though he had blasphemed and raised a hand against the Torah of Moses our master... Where the
hand of idolaters is stronger and one's opponent is powerful, such that he cannot claim from the opponent in Jewish
courts, then he should claim from him before Jewish judges first. Should he refuse to come, one could then seek
permission from the Jewish court and rescue his property from the opponent in the laws of the idolaters.

26. Professor Steven Resnicoff, Bankruptcy — A Viable Halachic Option?

[A] bankruptcy is technically an "in rem" proceeding, i.e., the debtor does not affirmatively sue anyone in court.
Instead, the debtor merely appears before the court and seeks its relief. At least where there is no dispute as to the
debtor's eligibility for a discharge, the secular court arguably does not adjudicate legal issues between "parties." In
such cases, by filing for bankruptcy relief, the debtor is essentially applying to a government office for a special permit
or benefit, not submitting fo a "court" for the resolution of a dispute.

Vignette 3: The COVID Cancellation
27.0n cancelling services during COVID https://www.yutorah.org/lectures/lecture.ctm/976753/

28. Aubry, Tannerya and Walter, Can a force majeure clause be relied upon in light of the COVID-19 pandemic?
https://www.dickinson-wright.com/-/media/files/news/2020/09/covid-resource-guide__binder1.pdf

Force majeure clauses authorize contracting parties to extend or suspend the time of performance, or to be excused

from performance, in whole or in part, as a result of specifically negotiated and enumerated conditions or events.

Obligations under the contract may resume once the condition or event has been remedied — a determination of the

exact circumstances will depend on the clause, and its place contextually within the contract as a whole...
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If a party wants to rely on a force majeure clause, they must first establish that the event or condition falls within the
definition of force majeure; this is evaluated in the context of each specific contract.

The Supreme Court of Canada, in the leading decision, Atlantic Paper Stock ltd. v. St. Anne-Nackawic Pulp and
Paper Company Limifed, defined a force majeure clause as “generally [operating] to discharge a contracting party
when a supervening, sometimes supernatural event, beyond control of either party, makes performance impossible.
The common thread is that of the unexpected, something beyond reasonable human foresight and skill.”

It is not sufficient that the event makes performance more expensive or time-consuming than expected. The event must
make performance substantially more difficult, substantially more expensive, or imprudent.

29. Frustrated Contracts Act, R.S.O. 1990, c. F.34 https://www.ontario.ca/laws/statute /9034
2 (1) This Act applies to any contract that is governed by the law of Ontario and that has become impossible of
performance or been otherwise frustrated and to the parties which for that reason have been discharged.

30. Talmud, Bava Metzia 105b
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Mishnah: If one rents a field, and it is eaten by locusts or damaged by plague, if it is a makkat medinah then he may
reduce his rental payment. If it is not a makkat medinah, he may not reduce his rental payment...
Gemara: What is a makkat medinah? Rav Yehudah said: For example, if most of the fields were damaged by blight.
Ulla said: For example, if the four surrounding fields on four sides were damaged by blight...

31.Rabbi Moshe Isserless (16t century Poland), Rama Choshen Mishpat 321:1
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And so ruled Maharam regarding a teacher, when the government decreed that one may not learn. This is a makkat
medinah, and all of the loss is upon the employer.

32.Rabbi Asher Weiss, 19771 5189277 pg. 386
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1: In a makkat medinah, the employer's mazal caused it, for when we are talking about a decree against the

community then all returns to the root. Therefore, the tenant reduces his rent for the landlord, since the field belongs to

the landlord. And the teacher collects his wages from the child’s father, since the child belongs to his father...

2: The worker’s hand is always the higher. In many laws we see that the Torah and the Sages had compassion for the

worker and his rights, as seen in many mitzvot, like “Pay him on his day”...

Review Questions

1) How might bankruptcy benefit society?

2) What are three biblical sources in Judaism for the duty to repay debts?2

3) What are two examples of biblical protection for debtors2

4) What are three reasons why Judaism doesn’t have a bankruptcy procedure?

5) Will Jewish law accept bankruptcy as binding by dint of the creditor’s agreement?

6) What are two Jewish legal doctrines which might be invoked to support bankruptcy?

7) What are steps one could take to prevent conflict surrounding bankruptcy?

8) What are the two ways a secular court could resolve a COVID-related cancellaton?

9) In a rabbinical court, would a service provider who couldn’t fulfill the contract due to COVID still be paid2 Why?
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