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The Penalty for Breaking a Verbal Agreement
R’ Mordechai Torczyner — torczyner@torontotorah.com
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For more on this topic, from our Friday shiurim
e Part 1: https://www.yutorah.org/lectures/lecture.cfm /932306 /
e Part 2: https://www.yutorah.org/lectures/lecture.cfm /933003 /
e Part 3: https://www.yutorah.org/lectures/lecture.cfm/933764/
e Review: https://www.yutorah.org/lectures/lecture.cfm/940260/

1. Responsum of Maharam Rothenburg 153, cited in Beit Yosef Yoreh Deah 264
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| found a responsum of Maharam himself, in which it was written that he was asked about someone who had a son,
and he gave him to Levi to circumcise, but the baby was small and weak. They asked the father when to do the britand
he said it would be after one month, when he would not be a nefe/. During that time, the father decided to wait longer,
for the child to grow stronger, and the mohel/ left the town for his community’s needs, thinking he would not circumcise
this child so soon, as the child was still weak. Then the father decided to circumcise the child after one month, and the
mohel was not in the city. The father did not want to wait for him, and he summoned another mohe/ from outside the
city, telling him that whether or not Levi would come, he was giving this moAe/the baby to circumcise. Now, both arrived
in the city on the same day. Tell us: To whom should the father give his son for circumcision?

2. Rabbi Boruch Meir Levin, Baas haVaad Halachah Journal, Issue 36
When parents wish to opt out of a camp they enrolled their child in, the first thing to do is try and determine if the slot
can be replaced. ..

Questions and Sources to see during preparation

e s “acting in bad faith” the same thing as “ein ruach chachamim nochah heimenu'? See Sources 3, 4, 5, 7
e What law does one break by breaking a verbal agreement? See Sources 8, 10, 11

e What types of harm trigger the higher repercussions, of faromef See Sources 14, 15, 16, 17

e What penalties are associated with faromeR See Sources 18, 19, 20, 21, 22

“In Bad Faith”

3. Talmud, Bava Metzia 49a
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Rav Kahana was pre-paid for flax, but then flax became valuable. He consulted Rav, who said, "Give whatever amount

is paid for; the rest is verbal, and there is no issue of bad faith."

For we have learned: “Verbal agreements: Rav said they do not involve bad faith. Rabbi Yochanan said: They do

involve bad faith.”

We challenge [Rav]: “Rabbi Yosi son of Rabbi Yehudah said: What is learned from ‘A just Ain'2 Hin is already included

in ephah! It teaches you that your Hen ['Yes'] must be true and your ‘No’ must be true!” Abbaye answered: That prohibits

saying one thing while thinking another.

4. Rabbi Eliyahu ben Chaim (16t century Turkey), Shu”t Raanach 118
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“Anyone who accepts [a refund of stolen goods], ein ruach chachamim nochah heimenu" — Meaning, the spirit of
wisdom and piety is not in him.

5. Mishnah, Sheviit 10:9
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If one repays a debt during shemitah, ruvach chachamim nochah mimenu... And anyone who keeps his word, rvach
chachamim nochah mimen.

6. Talmud, Bava Metzia 48a
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And one who trades verbally does not execute a full transaction, and one who recants, ein ruach chachamim nochah
heimenu.

7. Rambam, Mishneh Torah, Hilchot Mechirah 7:8
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One who trades only verbally should stand by his word, even though he has received no payment, has not marked [the

goods] and has not given a pledge. And anyone who backs out — whether buyer or seller — even though he need not

accept a Mi shePara, he acts in bad faith and ein ruach chachamim nochah heimenu.

What's wrong with breaking a verbal agreement?

8. Rabbi Shimshon of Sens (12-13™ century France, Israel), Commentary to Mishnah Sheviit 10:9
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And anyone who keeps his word, ruach chachamim nochah mimenu - Then one who does not keep his word, ein rvach

chachamim nochah heimenu. Not because there is any prohibition, for we say in Bava Metzia 49a that there is no issue

of bad faith for verbal agreements.

9. Rabbi Eliyahu ben Chaim (16t century Turkey), Shu”t Raanach 118
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In any case, the questioner here certainly believes it is so [that there is a full prohibition, thinking that Ain tzedek applies
for a case like that of the debate between Rav and Rabbi Yochanan. And even though it has a biblical basis, the
mishnah says “ein ruach chachamim nochah heimenu,” and the language of “ein ruach chachamim nochah heimenu"
indicates that there is a prohibition. Ditto when it says, “Rabbi Yochanan said: One who tells someone, ‘I will give you
a gift,” may still back out,” where the gift would have been large, that implies that one may not back out of a small gift.

10. Rabbi Yosef Haviva (14t century Spain), Nimukei Yosef Bava Metzia 29a
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“One who acts as your nation does”... And this one did not act as your nation does, as in “The remnant of Israel will
not act corruptly and will not speak falsehood, etc.”

11.Raavad, cited in Shitah Mekubetzet to Bava Metzia 49a
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Raavad explained that this is what we are asking: It's fine for Rabb Yochanan, one could say that there is even a

commandment, like Rabbi Yosi [Ain tzedeA]... But it is certainly difficult for Rav, for there is even a commandment! And

Abbaye answered that everyone agrees there is no commandment here, for Rabbi Yosi is talking about speaking one

way while thinking another.



12. Rashi to Ketuvot 86a
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Paying one’s debts and fulfilling one’s words is a mitzvah, as it is written, Hin tzedex...

13.Rif to Bava Metzia 29b
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The law follows Rabbi Yochanan. We have learned: Rabbi Yosi son of Rabbi Yehudah said: What is learned from ‘A

just hin'? Hin is already included in ephahl It teaches you that your Hen ['Yes'] must be true and your ‘No’ must be

truel” Abbaye explained that this prohibits saying one thing while thinking another.

There may be repercussions

Bava Metzia | What happened? What  triggers  the | Choshen
complainte Mishpat

75b-76a Tricked each other into accepting loss or paying more Small monetary loss 332:1-2

79a Caused boat owner to buy longer ropes Small monetary loss

76b Employee or employer backed out Strain 333:1-2,7

79%a One who hired a donkey needs to find a replacement Strain 310:2

79b Boat owner must slow down or deal with new customers | Emotional pain 311:6

14. Talmud, Bava Metzia 75b-76a
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Mishnah: If someone hires craftsmen and one side tricks the other, they can only complain against each other-...
Gemara: It doesn’t say “one backed out on the other,” but “one tricked the other” — the workers tricked each other.
How? The boss said, “Hire workers for me,” and he went and tricked [the workers]. How?...

15. Talmud, Bava Metzia 76b
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Or, this teacher included “backed out” in “tricked”, for we have learned, “If one hires craftsmen and they trick the boss,

or the boss tricks them, they only have faromet against each other.” When is this true? If they didn’t show up...

16. Talmud, Bava Metzia 79a
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Rabbah bar Rav Huna cited Rav: If one hires a donkey to ride, and it dies partway, one pays for part of the trip, and
only has farometagainst him...

17 .Talmud, Bava Metzia 79b
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If one hires a boat, and then unloads partway through, he pays for part of the journey, and [the owner] only has faromet
against him... What is “unloads”2 He unloaded his goods within it. Then what is the faromef Changing of minds, or
needing more rope.

Is there financial liability?
18. Rabbi Yisrael Lipschitz (18th-19th century Germany, Prussia), Tiferet Yisrael to Bava Metzia 6:1
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Taromet — Since it doesn't say “they have faromet against each other, we learn that they hold not obligation to each
other, even to satisfy Heaven.




19.Perishah to Choshen Mishpat 326:1
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If he wishes to be free of faromet, he must appease him [financially]...

What does this complaint look like?

20. Talmud, Bava Metzia 52b
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How long may one back out? If it was a sale, then even after twelve months. Where? If it is a city, don't we say it is

until he can show the coin to a moneychanger? If it is a village, don't we say it is until Erev Shabbat? Rav Chisda said:

We are talking [accepting a return later] as a trait of piety. If so, then when it says, “He only has faromet against him,”

who would have this faromeR If it is the pious one [complaining], let him not return it, and not have a faromef...

21 .Rashi to Bava Metzia 52b
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...It would be better that he should not accept the item back, rather than accept it and speak badly of his fellow.

22 .Hagahot Mordechai Nosafot to Bava Metzia 448
2577 R "LRIPHD XY Nynw PR MOH a90" 12180 DR L33 A DIR ".71°21 0192 7327 ,°o000 TP RN R wawS R 12IR0
N7 2%2TY T PN YA DPw RY ORY LT 0"V 90T N1 700 anah 00 1avmn L7000 11PY 0775 0702 1a0nR 1T Nvawh 12K
WANMT PTX oW IR PTX T2W 11 RPW PIR P PTR DR 1N3T ROPTIIRTR 12V RPT RWNW K17 22 702 PY1IR 72 V77 ROWM 02
TR PR
Reuven told Shimon, “I have business in X place, go buy it for us.” Shimon went and bought it. Reuven said, “Split it
with me.” Shimon refused. If Reuven gave Shimon money to buy it together and there was a kinyan, Shimon must give
Reuven his portion, on the word of the beit din. And if Shimon never accepted money, and it was only verbal and then
Shimon recanted, the beit din informs him of the penalty for violating a prohibition, as it says, “A just ephah, a just hin
— for your hen to be true and your ‘No’ to be true,” that one must fulfill his word...

23. Responsum of Maharam Rothenburg 153, cited in Beit Yosef Yoreh Deah 264
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He replied: It happened in the time of Rabbeinu Tam that one gave his son to a mohe/ to circumcise and another
preceded him, and the first claimed payment for the berachah in court. They asked Rabbeinu Tam, and he replied that
where there is no financial loss, our courts do not represent [the ordained courts of old], and even if the injured party
took assets, we would remove them from him. But if one had not already gone ahead of the other, and both were
standing before us, then certainly, the one to whom he vowed first would precede. It is no worse than those who know
kohanim and leviyim, where we consider the tithes to have arrived in their hands... But if he backed out, Rivam explained
that the court could not prevent him from doing so. He would only violate, “The remnant of Israel will not act corruptly,
and will not speak falsely.”



