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Elu v'Elu and the Scope of Pluralism
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1. Saadia R. Eisenberg, Reading Medlieval Religious Disputation, pp. 69-72

Depending on the time and place, the rabbis might render the same item in otherwise identical circumstances ritually
pure or impure. The Talmud wonders how in the same situation, “some [contemporaneous rabbis] render [the item] pure
and others render it defiled®” The Talmud cryptically states, “These and those are the words of the living Gd.”According
to this Talmudic statement, rabbis are free to decide whatever they want, and Gd will support it even if the decisions
are mutually exclusive. This inherent inconsistency, Donin argued, also demonstrates rabbinic hubris. ..

The question Yehiel was faced with represented a zero-sum game: how could opposing, mutually exclusive positions
both be the words of the living Gd2... this current allegation went to the heart of Talmudic methodology. It is no wonder
that “the entire assembly [was]...in great wonderment.” How, in fact, could Jews in different locales have differing, even
conflicting practices and laws, and yet both reflect divine "will of the living Gd2"

Facing this pressing challenge, Yehiel responded much in the fashion he had charted for himself. He began by quoting
a biblical verse requiring adherence to the majority rule... Thus, Yehiel explained, “these and those,” the decisions in
each locale, opposing though they may be, were justified and constituted “the word of the living Gd” that is, the words
of halakhic guidelines.

Once again, by rooting his response in a biblically mandated process Yehiel forced his Christian adversary to go on
the defensive. Indeed, each rabbinical court was biblically enjoined to follow its majority ruling. And Gd would not
anticipate that each court would make identical decisions. Perforce, then, opposing rulings did have divine authority,
and were most logically the best and only way to remain in keeping with Gd’s will rather than necessarily violating it.
(This explanation is also consistent with the literal meaning of the expression “these and those are the words of the living
Gd,” where the "words" in question would be £x. 23:2.)... This was particularly important because, unlike the other
allegations Donin raised, this one had strong ramifications for Yehiel beyond providing ammunition for future debaters.
The contention that the halakhic process was inherently contradictory was exigent in that it had the potential to affect
the faith of a Jew faced with this question. It seems that in addition to preparing a kind of manual for future defenders
of the Talmud, Yehiel was also attempting to address religious doubts experienced by faithful Jews.

2. Rabbi Nathan Lopes Cardozo, The In-Authenticity of Codlifying Jewish law, cardozoacademy.org 12/6/17

Over the last five hundred years, famous rabbinic leaders have called to limit the overwhelming authority of Rabbi Yosef
Karo's Shulchan Aruch and Rambam’s Mishne Torah. They felt that these works do not reflect authentic Judaism and its
halachic tradition. The reason is obvious. These great codes of Jewish Law are very un-Jewish in spirit. They present
Halacha in ways which oppose the heart and soul of the Talmud, and therefore of Judaism itself. They deprived Judaism
of its multifaceted halachic tradition and its inherent music. It is not the works themselves which are the problem, but the
ideology which they represent: The ethos of codifying and finalizing Jewish Law...

One of the Talmud's greatest contributions to Judaism is its indetermination, its frequent refusal to lay down the
law. Talmudic discussions consist primarily of competing positions, often lacking a clear decision on which view is
authoritative. The reason is obvious: There should not be one. The well-known talmudic statement “Elu ve-elu divrei Elokim
Chaim” (These and those are the words of the Living Gd) supports this position. Halachic disagreement and radically
opposing opinions are of the essence. There is a profound reason for this principle. The Torah, which is the word of
God, can only be multifaceted. Like Gd Himself, it can never fit into a finalized system, for it is much too broad in scope.
Every human being is different; the Torah must therefore be different to each one of them, showing nearly infinite
dimensions and possibilities. 7Ais is one of the most fascinating aspects of Jewish Tradlition, making it strikingly distinct
from the religions of the world.

3. Rabbi Dov Linzer, Women and an Ethos of Diversity, www.yctorah.org 5/10/13

A few years ago, | was in Israel at a conference of rabbis, and the topic for that afternoon was women’s participation
in the community and the shul. A rabbi spoke on the topic of women saying kaddish. He shared that he wanted to do
what was best for the community, and he was prepared to allow a woman to say kaddiish in his shul, but this created
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an enormous amount of conflict. So, for the sake of peace, he reversed his position and asked that women not
say kaddish in his shul...

Here was an opportunity to educate the community on the lesson of diversity. That to allow such behavior is not to say
that | identify with the position, it is to say that | respect the principle of elv vi‘elu, that | want a community that welcomes
a wide diversity of people, a halakhic community that respects the range of halakhic practices. Why not do the hard
work to create shalom by working to create a community that is a truemachaneh Yisrael. Let each person have his or
her degel. It need not be your dege/, but make sure that they are part of the camp, that they, like you, can access the
Mikdash, and can stand at the foot of Har Sinai.

Fundamental Sources

4. Talmud, Eruvin 13b
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Rabbi Abba cited Shemuel: Beit Shammai and Beit Hillel debated for three years, this saying the law is with us and this

saying the law is with us. A small voice emerged and said, “These and these are dlivre/ Elokim chayim, and the law is

with Beit Hillel.” But if these and these are diivrei Elokim chayim, why did Beit Hillel merit that the law should be with

them?...

5. Talmud, Gittin 6b
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Rabbi Evyatar is the one whose Master agreed with him, for it says, “And his concubine left him [vatizneh]” [and there

were two opinions among the Sages, one that it was a matter of mazon and the other that it was a matter of z’nuj.

Rabbi Evyatar encountered Eliyahu and asked, “What is Gd doing?” And Eliyahu told him, “Gd is involved in the story

of the pilegesh in Givah.”

“And what is Gd saying?” He replied, “My son Evyatar says thus, and My son Yonatan says thus.”

Rabbi Evyatar asked, “Gd-forbid, is there doubt in the heavense!” Eliyahu replied, “These and these are dlivre/ Elokim

chayim [and can fit into the story, for both events took place, and the husband responded to the first without anger, and

to the second with anger].”...

6. Talmud, Chagigah 3b
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7. Talmud, Shabbat 88b
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8. Midrash, Bamidbar Rabbah 13:15
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9. Midrash Tehillim 12:4
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10. Rabbi Aharon Lichtenstein, 7orat Hesed and Torat Emet, Leaves of Faith pg. 85, footnote 14

The adjective, hayyim, could refer either to Gd, i.e., ‘the words of the living Gd," or to the words proper. The former
would be analogous to Devarim 5:23, where kol E-lohim hayyim, clearly refers to E-lohim, as ko/is in the singular.
However, in our context, | intuit that the referent is divre/, and | have translated accordingly.

11. Mishnah, Eduyot 1:5-6
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12. Talmud Yerushalmi, Sanhedrin 4:2
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13. Talmud, Bava Metzia 59b
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14. Rashi to Ketuvot 57a "% 857
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When two debate within one view, one saying “So says Ploni” and one saying “So says Ploni,” one of them is lying.

But when two Amoraim debate a law or /ssur v'hefer, each saying “This is logical,” there is no lie. Each expresses his

own view... And one may say, “These and these are divre/ Elokim chayim.” Sometimes this argument is relevant and

sometimes this argument is relevant, for the argument changes based on small changes in the facts.

15.Rabbi Chaim Yosef David Azulai (Chida), Petach Einayim to Eruvin 13b
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The Sages explained that when it says, “These and these are the divre/ Elokim chayim,” it does not mean that both of

them are true. Rather: since light is only noticeable against darkness, the opposing idea will help to understand the true

idea well. Therefore, it is also called divrei Elokim chayim. But one idea is true, and the other idea is not true.

16. Rabbi Yaakov Lorberbaum, Netivot haMishpat, Introduction, tr. Rabbi M Rosensweig, £l va-£Elu, Tradition 26:2
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Though halakhic errors are inherently false, they nonetheless serve an important didactic function. Indeed, one cannot
successfully establish halakhic truth without some measure of initial failure. The early stages of halakhic analysis bear a
similarity to a diver who is not yet capable of distinguishing worthless stones from the treasure he wishes to retrieve.
More often than not, he surfaces with the former rather than the latter. However, once he has analyzed his error he
emerges with an enhanced capacity to discern. The very process of failure increases his sensitivity to the nuances that
distinguish precious jewels from stones, enhancing his future prospects for success. When he dives again many of the
worthless stones that were initially responsible for his confusion are no longer present, having already been discarded.
Those that remain are unlikely to generate further confusion inasmuch as the diver has learned to identify the differences
between precious and worthless stones. Thus his initial failure contributes to his ultimate success. As the Rabbis indicate-
if he had not drawn worthless objects, we would not have discovered the valuable item which they camouflaged. For
this entire process there is heavenly reward.

17.Rabbi Avraham Yitzchak Kook
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19. Ritva to Eruvin 13b
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“These and these are dlivrei Elokim chayim” — The French Rabbis asked: How could both be divrei Elokim chayim, when
this one prohibits and this one permits2 And they answered that when Moshe ascended to Heaven to receive the Torah,
they showed him, for every item, 49 prohibiting aspects and 49 permitting aspects. He asked Gd about it, and He said
it would be given to the Sages of Israel in each generation, and the decision would follow them. And this is accurate
according to the drash, and in the path of truth there is a reason and secret for the matter.

20. Rabbi Shlomo Luria, Yam shel Shlomo, Introduction to Bava Kama
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Within the maximalist view, why do we have a single ruling?
21. Sefer haChinuch 496, 91737 397 n°2 90 by nyananb R5w
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Among the roots of this mitzvah is this: People’s minds differ, and multiple minds will never match on issues, and the
blessed Master of All knows that if the intent of the Torah’s sentences were given to each person according to his own
mind, each one would explain the words of Torah according to his mind and machloket would increase in Israel
regarding the meaning of the mitzvot, and the Torah would become like many Torot, as | wrote in the mitzvah of “Follow
the majority”... Therefore, our Gd, Master of all wisdom, completed our Torah, the Torah of truth, with this mitzvah: He
instructed us to act on the word of the true meaning, accepted by our early sages. In every generation we will also listen
to the sages who are found then, who received their words and drank water from their books and exhausted themselves
day and night to understand the depth of their words and the wonders of their opinions. With this agreement we will
direct ourselves to the true path in knowledge of Torah, and without it if we are fooled by our minds and the poverty of
our own wisdom we will not succeed, at all. And along the path of truth and the great praise of this mitzvah the sages
said, “Right or left’ - Even if they demonstrate to you that Right is Left or the Left is Right, listen to them.” This means that
even if they err on a matter, it is not fitting for us to disagree with them, but rather we should practice in accordance
with their error, and it is better to bear one error and have everything continually placed under their good auspices,
and not that each person should follow his own mind, which would lead to the destruction of the religion and division
of the nation and the complete loss of the nation...

22.Ramban to Devarim 17:11

MYLT A 1AW W9 17000 DR 2P XY IWTPR SNAWN ¥ 1T M0 00,70 RIW 1R DY 2R 00w Wi 77 wIw 10w 9
IWwonT 1A

Certainly, you should think that they are telling you that right is right, for the spirit of Gd is upon those who serve in His

sanctum, and He will not abandon His pious ones, they are always protected from error and stumbling blocks.

23.Rabbeinu Nisim, Derashot haRan 7
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And Moshe learned all of them from Gd, without resolution for each particular dispute. But He gave Moshe a rule

through which the truth could be known, which is “Follow the majority,” and “Do not stray from that which they tell you.”



24.Rabbi Michael Rosensweig, £lv va-£lu, Tradition 26:2

At the same time, if one advocates the objective validity of alternative pesakim, then even as they are more palatable
as devar haShem, they are ironically perhaps less legally significant as practicable alternatives once they have been
rejected by the process of pesak, for under these circumstances the formal and procedural aspect of halakhic resolution
dominates. Pesak, according to this view, need not concern itself with the risky uncertain and fallible task of revealing
the one authentic truth, but instead focuses on establishing the best truth consistent with its own principles of resolution.
In this sense, the conclusions reached are absolutely binding in the realm of normative conduct inasmuch as this view
establishes pesak as a din vadaian absolute surety. This aspect of the relationship between pesak and the theoretical
value of alternative perspectives has been largely ignored by those who perceive of els va-elv in strictly modern-liberal
terms, ignoring the concomitant ascendancy of pure formal procedure in these schemes.

25.Rama, Choshen Mishpat 25:1 (from Terumat haDeshen)
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One should not be lenient in a matter in which the compositions that have spread throughout most of Israel have been
strict, unless one has received from his masters that we do not follow this stringency.
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There are three legal categories:

e Where the prohibition has spread through most of Israel, no court may cancel the words of another court, even
where it is greater in wisdom and number. This is the reason for the special 18 cases regarding which we will
not listen to anyone to permit, even to Eliyahu and his court.

e Where the prohibition has not spread through most of Israel, but it is a decree which most of the community
could bear, this is where we have learned, "A court cannot cancel the words of another court, unless it is greater
in wisdom and number." Where it is greater in wisdom and number, it may permit.

e Where the prohibition has not spread through most of Israel, because it is a decree which most of the community
could not bear, then even a smaller court may permit it...

27 .Rabbi Avraham Yitzchak Kook, Beer Eliyahu to Choshen Mishpat 25:7
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It appears correct to say that regarding the establishment of law, outside of the framework of decrees and enactments,
the rule of "A court cannot cancel the words of another court" is not truly relevant, and you may only folllow the judge
of your day. However, regarding a tradition which has been accepted in Israel and has spread to rule like one of the
disputants regarding a particular law, the concept of an "enactment" is relevant.

28. Rabbi Hai Gaon (10t century Babylon), cited in T'mim De'im of Raavad 119
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How do we know that we are obligated to blow shofar on this day2 And regarding the essential text of the Torah, how
do we know that this is the Torah of Moshe, written from Gd's word? It is from the mouth of the Jewish nation. Their
mouths testify to it, and they also testify that our deeds fulfill our ritual obligations, and that this has been transmitted by



tradition from the prophets, the law of Moshe at Sinai. The words of the masses testify to every mishnah and gemara,
and beyond any proof is the [Talmudic] principle, "Go see what the nation says." This [national practice] is the essence
and basis, and after that we look at the declarations of the mishnah and gemara in such matters, and whatever emerges
from them and we resolve is good. Anything that does not match that which is in our hearts and which cannot be proved
does not uproot the essence.

29.Rabbi Aharon Lichtenstein, Torat Hesed and Torat Emet, Leaves of Faith pg. 69 (Google Books)

The question is legitimate. Moreover, we should expect, a priori,
that there should be borderline cases in which the interplay could go
either way. And yet - in an Orthodox context, surely - some mode of
definition is inevitable. It may be formal, as during the epoch of technical
semikhah, lineally derived from Mosheh Rabbenu; or, as in later times, the
informal collective judgment, based upon personal and pietistic criteria
no less than upon sheer intellectual prowess or erudition, of the historical
Torah community. Sadducees or Karaites - or, for that matter, Elisha ben
Avuyah - shall not be ushered into that community by virtue of their
scholarship, nor contrarily, shall their teachings be legitimized by dint of
their authorship. Our reverence for Hazal, particularly, is such that even
when one concedes that a given interpretation is consonant with a possible
understanding of a primary element and could therefore, potentially, have
qualified as a hefza of Torah, where it directly contravenes their consensual
judgment, it does not assume its place within the tradition. Be that as it may,
however, the conundrum of definition does not emasculate the centrality
of the pluralistic aspect, albeit limited, of Torah she-beal-peh.

30. Rabbi Michael Rosensweig, £lv va-Elu, Tradition 26:2

There are of course significant limitations even to a pluralism grounded in equal truths. This is clearly manifest by the
distinction of fa ut be-devar mishnah and ta vt be-shikul ha-da‘atas we have just demonstrated, and in other contexts as
well. The parameters of kim /e, for example, attest to this. Even those who accept the effectiveness of the claim of 4im
le impose definite limitations. Maharik believes that one can only resort to this claim when the minority opinion you seek
to rely upon is one of definite prominence and stature-the opinion of a Rashi or R. Tam, etc. There are Aharonim who
require that such a position be cited by the Shulhan Arukh or Rema. Some Rishonim demand that at least two poskim
adopt a position before one can declare kim le. A position advocated by onlyone authority is too idionsyncratic to be
taken as a serious expression of Torah.

Review Questions

What are the two potential meanings of 21 o°pHk 1272

What are two ways that opposites could be part of Torah?

If there really are multiple truths, what are two ways to explain how we have halachic rulings?
Who decides the ruling, among these multiple truths@

Is Rabbi Cardozo correct that codifying psak is in-authentic Judaism?



