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1. Corinne Berzon, Israel’s 2008 Organ Transplant law: continved ethical challenges fo the priority points model,

Israel J of Health Policy Research 2018 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5855996/
The second section of the Organ Transplant Law removes disincentives for live donation. Through multiple forms of
reimbursement, live altruistic or directed donors may donate a kidney, bone marrow, or a liver splice without suffering
undue financial strain. While this may have contributed to increasing rates of live organ donation in Israel, live donation
has also become a popular form of charity among Orthodox Jews. The organization Matnat Chayim ('Gift of Life’) has
facilitated 463 kidney donations since 2009 with nearly all donors identifying as Orthodox or ultra-Orthodox [7]. The
total number of live altruistic kidney donors in Israel from 2009 to 2016 was 1032, meaning that approximately 40%
of live kidney donations in Israel since 2009 have been facilitated by Matnat Chayim.

Questions: Taking risks to save lives

(1) Shira, 37, is in good physical and mental health. She learns of a need for a donated kidney for a person who is in
great need of a new kidney, and she decides to get tested. The tests show that Shira is a good candidate for
donation as well as a strong match, with a high likelihood that the transplant would be successful. Is Shira religiously
obligated to go through with the donation?

(2) In doing her own research to become a kidney donor, Shira learns that some studies suggest a possible future loss
of a year of her life, due to End Stage Renal Disease. How would this affect the halachic calculation for her decision?

(3) Richard, 37, is in good physical and mental health. His synagogue is holding a blood drive; he has never given
blood. In doing his research, Richard learns that blood donation is considered extremely safe, and the blood is used
for patients in great need of transfusion. Is Richard obligated to donate blood?

Questions: Consultation

(4) Jason, a nephrology social worker, is on the transplant team working with Shira in preparation for the transplant.
He knows that she is an observant Jew. What should Jason know, that would help him advise Shira regarding her
family’s input in her decision-making process?

Questions: Prioritizing recipients, and other ethical issues

(5) Shira consults with her family, and learns that her father’s brother’s wife comes from a family with a history of kidney
disease. Shira’s father suggests that her kidney might one day be useful for her aunt, or one of her first cousins. How
might this influence Shira’s decision?

(6) In the course of her research, Shira learns of two potential recipients for her kidney. Both are members of her
community, and likely would be good matches. One of them needs a kidney due to congenital kidney disease; the
other needs a kidney due to a wound suffered in a terrorist attack, while serving in the Israel Defense Forces. Is there
any ethical preference for the wounded soldier?

(7) In the course of her research, Shira learns that organ donation in Canada is a gift, without money changing hands
beyond coverage of her medical costs. However, during the decision-making process, the prospective recipient’s
family offers Shira $10,000 as an incentive. May Shira accept the money?

(8) Ralph, 17, learns that his father is in need of a kidney donation, and he wants to donate his own kidney for this
purpose. Would Jewish law permit Ralph to make this decision?

The Core Issue
2. The Kidney Foundation of Canada, https://www kidney.ca/risks
Short term physical risks. These risks are related to the surgery to remove the kidney and are common to any kind of
major surgery:
e Mortality (Death) - extremely rare, about three people for every 10,000 surgeries
e Major complications - may include allergic reaction to anesthesia, collapsed lung or blood clots
e Minor complications - may include pneumonia, infection, pain and discomfort
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3. Talmud, Bava Kama 90b
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One may not harm himself, but if he does so he is exempt. Others who harm him are liable.

4. Rambam (12t century Egypt), Mishneh Torah, Hilchot Rotzeiach uShemirat haNefesh 11:4
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So, too, there is a commandment to remove any stumbling block which endangers lives, and to guard from it, and to

be very careful with this, as Devarim 4:9 says, “Guard yourself, and guard your life.” And if one does not remove it,

and one leaves dangerous stumbling blocks, he fails to fulfill a commandment, and he violates “Do not place blood.”

5. Sanhedrin 73a
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How do we know that one who sees another drowning in a river or being dragged by a beast or being beset by bandits
must act to save him2 The Torah says: You shall not stand by the blood of your peer. (Vayikra 19:16)

6. Mishnah, Sanhedrin 4:5
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7. Talmud, Bava Metzia 62a
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Two were travelling and one held a jug of water. If both would drink then both would die, and if one would drink then

he would reach civilization. Ben Petura taught: Better for both to drink and die rather than have one see the other die,

until Rabbi Akiva taught, "It is written, 'The life of your brother is with you,' so your life precedes your friend's life."

8. Talmud, Niddah 61a
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Galileans, about whom word had spread that they had killed someone, came to Rabbi Tarfon. They said, "Hide us,

master!" He said to them, "What should | do? If | don't hide you, they will see you. If | hide you — the sages have said,

'One should not accept harmful speech, but one should be concerned for it!' Go hide yourselves."

9. Talmud, Nedarim 80b
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If a spring is owned by a certain town, and there is a choice between their lives [in access to the spring] and the lives

of others, their lives come before those of others. Their animals precede the animals of others, and if there is a choice

between their laundry and that of others, their laundry comes before that of others. If there is a choice between the lives

of others and their laundry, the lives of others precede their laundry.

Rabbi Yosi said: Their laundry precedes the lives of others.

10. Talmud, Ketuvot 61a-b
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Ameimar, Mar Zutra and Rav Ashi were sitting at the entrance of the palace of King Izgur, and the king’s butler was
passing by. Rav Ashi saw Mar Zutra’s face turn pale; he took some [food] with his finger and put it in his mouth. The
butler said, “You have ruined the king’s feast!” They asked him, “Why did you do thate” He told them, “One who does



this ruins the king’s food.” They said to him, “Why2” He told them, “I saw leprous pork in it.” They checked and didn’t
find any. He put his finger on it, and said to them, “Did you check here2” They checked and found it. The sages said to
him, “Why did you rely on a miracle2” He replied, “| saw fzaraatbreaking out on Mar Zutra.”

11. Talmud Yerushalmi, Terumot 8:4
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Rabbi Issi was captured in a dangerous area. Rabbi Yonatan said, "Let the corpse be wrapped in its sheet." Reish Lakish

said, "l will kill or I will be killed! | will go save him by force!" He went and appeased them; they returned him.

12. Rabbi Dr. Avraham Steinberg (215! century Israel), HaRefuah kaHalachah VI 4:1 (Vol. 5 pg. 56)
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Some have proved from here that one must put himself into possible danger to save another from danger, but they have
rejected this for several reasons: Rav Ashi was confident in his righteousness and did not see this as miraculous, and
was not in danger; Rav Ashi was close to the government, and was not in danger. And some prove the opposite, that
one may not put himself in possible danger to save another from danger, for the sages were angry at Rav Ashi for
relying on a miracle.

13. Rabbi Avraham Zvi Hirsch Eisenstadt (19" century Lithuania), Pitchei Teshuvah Choshen Mishpat 426:2
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See Agudat Ezov, who gave a good reason for why the Rif, Rambam, Rosh and Tur did not cite this passage of the

Jerusalem Talmud - they contend that our [Babylonian] Talmud disagrees with the Jerusalem Talmud on this.

14.Rambam (12 century Egypt), Mishneh Torah, Hilchot Rotzeiach uShemirat haNefesh 1:14
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One who can save and does not rescue violates "You shall not stand by as the blood of your peer is shed." Also, one

who sees another drown at seq, or attacked by bandits or a wild beast, and who could save him personally or by hiring

people to rescue him, and he does not do so... violates, “You shall not stand by as your brother’s blood is shed.”

15.  Rabbi Yoel Sirkis (16th-17th century Poland), Bach to Choshen Mishpat 426
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The Rambam wrote “and who could save him”, which indicates that it is only where there is no doubt that he can save
him, but he need not put himself in possible danger to save another. Therefore [the Tur] said, “The Rambam wrote”,
apparently disagreeing with what [the Tur] had previously written. But Hagahot Maymoniyot, in an old text, is found to
have written, “The Jerusalem Talmud concludes that one should even put himself in possible danger.” Beit Yosef cites it.

16. Rabbi Yehoshua Falk (16t century Poland), Sefer Meirat Einayim (SMA) to Choshen Mishpat 426:2
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The Mechaber and Rama omitted this, perhaps because the authorities Rif, Rambam, Rosh and Tur did not cite it in their
ruling, and so they also omitted it.

17.  Rabbi Yechiel Michel Epstein (19-20th century Lithuania), Aruch haShulchan Choshen Mishpat 426:4
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The authorities cited it from the Jerusalem Talmud that one must... And the early authorities omitted it because our
[Babylonian] Talmud makes clear that one need not put himself into this [danger]. But all is case-specific, and one should
weigh the matter carefully, and not be too protective of one’s self.

18. Rabbi Menachem Recanati (13 century Italy), Piskei Halachot 470
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If the government tells a Jew, “Let me cut off one eiver, nonfatally, or | will kill your fellow Jew,” some say he must let

them cut off his eiver since he won't die... If Shabbat is so strict that loss of an eiver doesn’t override it, and Shabbat is

overridden to save a life, then one e/ver which is overridden by Shabbat certainly shouldn’t override saving a life.

19. Rabbi David ben Solomon ibn Avi Zimra (16t century Spain), Responsa 3:627
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This is a pious trait, but... And further: It is written, “Her ways are ways of pleasantness”, and the laws of our Torah
must fit intellect and logic. How could we think that one would let someone blind his eye, or cut off his hand or foot, so
that he wouldn't kill another? Therefore, | see no reason for this law, other than a pious trait... And if it may be fatal,
this is a pious fool, for his doubt overrides the other’s certainty.

Qur First Three Questions
20. Rabbi Ovadia Yosef (20" century Israel), Yabia Omer Choshen Mishpat 9:12
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21.Rabbi Asher Weiss (215! century Israel), Minchat Asher 3:123
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Regarding kidney donation, if | did not fear my peers, my heart would be inclined to say that today it is entirely

obligatory, for all studies show that the danger to the donor is very low, almost non-existent, and the possibility of saving

[a life] is very great.

22.Rabbi Dr. Avraham Steinberg (21t century Israel), HaRefuah kaHalachah X 2:2:2:4 (Vol. 6 pg. 484)
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A live person may donate a kidney from his body to a patient who suffers from end-stage renal insufficiency. This is a

pious trait and the mitzvah of saving a life. But one is not obligated to do this.

23. The Kidney Foundation of Canada, https://www kidney.ca/risks
Longerterm physical risks. These are minor risks which should not cause any longterm health problems, and may
include:

o Slight increased risk of high blood pressure

o Slight increased incidence of kidney failure



https://www.kidney.ca/risks

o Possibility of injuring the remaining kidney - the kidney that remains grows larger to do the work formerly done
by two kidneys; it becomes heavier, thus making it more vulnerable to injury. After donation, contact sports
should be avoided.

o Slight risk of developing a disease of the remaining kidney

24.1. Berber, Medlical risk analysis of renal transplant donors, Transplant Proceedings (2008)

https: //www.ncbi.nlm.nih.gov/pubmed/18261562
CONCLUSION: Donor nephrectomy was performed with low surgical morbidity and comparable results of clinical and
laboratory data to the age-matched general population.

25.Krista Lentine, Risk of Living Kidney Donation, https://www.uptodate.com/contents/risk-of-living-kidney-donation
However, donor nephrectomy exposes the donor to risks associated with surgery. In addition, some studies have
suggested that living kidney donation may confer small but measurable increases in the risks of hypertension,
preeclampsia, gout, and end-stage renal disease (ESRD).

26. Lifetime risks of kidney donation: a medical decision analysis, https://bmjopen.bmj.com/content/7/8/e016490
Live kidney donation may reduce life expectancy by 0.5-1 year in most donors. The development of ESRD in donors
may not be the only measure of risk as most of the predicted loss of life predates ESRD. The study identifies the potential
importance of following donors and treating risk factors aggressively to prevent ESRD and to improve donor survival.

27.Rabbi Yitzchak Zilberstein (215t century Israel), Assia 8:209
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Rabbi Yitzchak Zev Soloveitchik, the Brisker Rav, told a doctor that ‘saving a life’ is not specifically the case of someone

who is now dangerously ill and will die. Even where the fast will affect him years later when the disease will recur, and

so fasting [now] will cause him to die early, this is ‘saving a life and he is required to eat.

28.R’ Dr. Avraham Sofer Abraham (215t century Israel), Nishmat Avraham Orach Chaim 328:Introduction 3w '»y
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On Shabbat or Yom Tov, he should activate the machine via Shabbat clock, set to activate the machine before the
patient goes to sleep, and to halt it in the morning after he rises. If there is a need, he should turn on the machine in an
unusual way, such as with the back of his finger, and when he rises he should leave the machine on until after Shabbat.

29.Rabbi Dr. Avraham Steinberg (215! century Israel), HaRefuah kaHalachah VI 1:7:1 (Vol. 5 pg. 27)
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When a situation or path begins now without danger, if it becomes clear that it will lead to danger in the future then
this also involves saving a life [now].

30. Rabbi Moshe Heinemann (215 c. USA), http://www.star-k.org/kashrus/kk-InsightsFromThelnstitute-Winter10.htm
Although untreated sleep apnea can lead to lifethreatening illnesses, it is not obvious that the use of a CPAP machine
on Shabbos would be permitted. This is due to the fact that any one particular night of sleep apnea may not be life-
threatening, depending upon the patient’s condition. It may be that only the cumulative effect of many nights of sleep
apnea may lead to life-threatening conditions. Therefore, for some patients, forgoing the use of a CPAP machine on any
one Shabbos will not be lifethreatening, but forgoing the use of a CPAP machine on every Shabbos of the year will
statistically increase the risk of life-threatening ailments. Is one allowed to perform a melacha on Shabbos for a condition
which is cumulatively life-threatening?

Rav Heinemann shlit”“a contends that a condition which is cumulatively lifethreatening is certainly no less severe than a
condition of incapacitating illness. Therefore, a person with sleep apnea can certainly do anything on Shabbos which
would be allowed for a choleh kol gufoh.
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31.Talmud, Bava Metzia 112a
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"For this he puts his life on the line (Devarim 24:15)" — Why did this person climb the ramp, become suspended from
the tree, and give his life over to death? Was it not for his wages?

32. Rabbi Moshe Feinstein (1981), Igrot Moshe Choshen Mishpat 2:76
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Regarding all of these practices which [Rambam] specified, it is not relevant to actually prohibit them, since most of them
are pleasures which do not harm the great majority of people, and many of these practices are unavoidable for people
who are busy with their work... So it is not relevant to prohibit them, but only to alert people so that they will know what
is good and what is bad, and to counsel them...

33.Rabbi Yaakov Ettlinger (19 century Germany), Binyan Tzion 137
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Even though we have a principle that nothing stands before guarding a life, and we do not follow the maijority in matters
of guarding a life, that is only where there is a definite threat to life before us. For example, this is where someone is
beneath a ruin, and we are concerned for even a tiny minority [possibility that he yet lives]. But where there is no need
to guard a life right now, but only to be concerned for a future danger, we follow the majority as we do regarding
prohibitions. Otherwise, how could one enter the sea, or go into the wilderness, activities for which we thank Gd when
we are saved!

34.Rabbi Dr. Avraham Steinberg (215! century Israel), HaRefuah kaHalachah VI 1:7:2 (Vol. 5 pg. 28)
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If there is no current threat, even though it could develop later from the circumstances, this is not included in “saving a

life”, and they did not permit biblical prohibitions, only rabbinic shevut.

35. Rabbi Shemuel Wosner (20t-21st century Israel), Shevet halevi 5:219
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36.  Rabbi Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 1:103 (1962)
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Now it has changed further, that they do not let blood at all. Still, certainly, there is healing in this; it would not
change so dramatically. Also, today doctors only take a little, painlessly. Therefore, perhaps one should not prohibit
this wound of letting blood. One should protest if someone wishes to be lenient, as this is strong logic.

Question 4: Consultation
37.Rabbi Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 2:74:2, 5
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2: In most cases the patient has relatives, even father and mother and brothers and the like, who are involved in his
treatment, for it is legally their responsibility to a greater extent.

5: If the patient is a baby, or an adult who cannot decide, his parents and the whole family may decide. This permission
stems from the fact that most patients depend upon their parents' opinion and even upon the family, like brothers and
sisters and children, who want what is best for the patient and his family. When there are no relatives, it is certainly
better to depend upon the view of the local court.

38.Rabbi Yitzchak Zylbershtein (215t century Israel), Shiurei Torah I'Rofim Il #143, summary
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Questions 5-6: Prioritizing recipients

39.Rabbi Yaakov Ariel, Terumat Kelayah, Techumin 39 (2019)
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40. Tosafot (12th -13t century Western Europe), Comment to Gittin 58a %2
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When there is a threat to life one may redeem captives for more than their value, as we learn in Gittin 47a regarding

a person who sells himself and his children to idolaters, “There is certainly true here, where there is murder.”

Alternatively, it was because he was superlative in his wisdom.

41.Rabbi Dr. Avraham Steinberg (215 century Israel), HaRefuah kaHalachah X 2:2:2 [4] (Vol. 6 pg. 484)
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42.Rabbi Chaim David halevi (20th century Israel), Aseh Lecha Rav 7:53
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Before the eyes of the determining authority was an additional, important point: the morale of the soldiers of the IDF.

When a soldier knows that should he fall captive, the entire State of Israel would stand behind him to free him, he will

risk his life in battle without fear.

43.Dr. Steve Jackson, Lifesaving considerations when freating the wounded under fire: Halachic concerns of a
battlefield medic, Assia 16 (1999)

An additional consideration obligating a doctor to endanger himself ties in to the issue of morale. This is intangible, but

it has a strong intangible effect on the outcome of the battle. It is part of the delicate, complex fabric that can prevent or

hasten victory for the fighting forces. The knowledge of every soldier that if he were to be wounded on the battlefield,

the army would do everything to aid him, adds to his confidence and spirit...

A Closing Thought

44 . Rabbi Jonathan Sacks, 7o Heal a Fractured World (from Rabbi Moses Feuerstein)

"l was young and now am old, and | have never seen the righteous forsaken or his children begging for bread." (Psalm
37:25)... There is, however, a magnificent interpretation attributed to the late Rabbi Joseph Soloveitchik of blessed
memory. He argued that the verb in the verse, raiti, "seen", should be understood as having the same meaning as it has
in Esther 8:6... She says: "How can | see [raif] disaster fall on my people2 How can | see [raif] the destruction of my
kindred?2" Here the verb means not simply to see but rather: to watch, to be a passive witness, to be a bystander. In this
sense, said Rabbi Soloveitchik, the verse in Psalms should be read as: "When a righteous person was being forsaken
or his children begging for bread, | never merely stood and watched." Understood thus, it has a similar meaning to the
command (Lev. 19:16), "Do not stand still when your neighbour’s life is in danger". As the Holocaust historian Yehudah
Baver put it: Thou shalt not be a bystander.




