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The Balanced Finances of a Jewish Marriage
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3. Rabbi Michael Broyde, New York State Regulation of Jewish Marriage, The Family in Law Review, Vol. 5

On the one hand, Jewish tradition is replete with references to the sacred nature of the marital relationship. The Talmud
recounts that a person is not complete until he or she marries, and is not even called a person until two are united... But
the incorporation of Gdliness, sanctity, and covenant into the union is but one facet of marriage in the Jewish tradition.
The tradition also presents a countervailing set of factors that provide insight into the nature of Jewish marriage: the
Jewish law mechanics of entry into and exit from marriage are rooted in private contractual rights. Central to this model
is the rabbinic tradition of the ketubah, the premarital contract to which the couple agrees that spells out the terms and
conditions of both the marriage and its termination. This tradition, discussed in dozens of pages of closely reasoned
Talmudic texts (including an entire tractate in the Talmud devoted to the topic entitled "Ketubot", Hebrew plural of
ketubah) describes marriage as a contract that is freely entered into by both parties, and dissolvable by divorce — with
little sacred to it.



The Ketubah: A Means of Balance
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8. Rabbi Michael Broyde and Rabbi Yona Reiss, 7he Ketubah in America, footnote 67

http://www.jlaw.com/Articles/ KETUBAH.pdf Also found in Techumin 25.

One of the common questions encountered is whether a couple may continue to live together when the ketubah is
misplaced and cannot temporarily be found. Sometimes, even at the end of the wedding itself, the newly married couple
cannot find the ketubah. A number of different factors, combined together, could provide grounds for the couple to be
alone together even in these circumstances until a replacement ketubah can be written. Besides the view of the Ramo
that nowadays a ketubah is not needed, these other factors include:

(1) Many halachic authorities rule that the ketubah is in force after the kinyan (legal transfer) effectuated before the
wedding ceremony, even if no written document is actually present, as the ketubah is merely a proof of a ketubah, but
the actual witnesses are also sufficient. (Otzar Haposkim 66:1(7))

(2) Once it is know that there was a ketubah, and witnesses will attest to the fact that there was a ketubah and they
signed it, that is as if the wife has the ketubah. (See £ven Haezer 66:1 and Otzar Haposkim 66- 3(22(2)).) (In the United
States our practice is to read the Ketubah out-loud, thus there are many witnesses to its existence.)

(3) In Israel, the Rabbinical courts require that a photocopy of the ketubah be kept on file in the rabbinical courts. In
America, it is not unusual that there will be an actual photograph of the ketubah. (See 7eshuvot Vehanhagot 1:760)
(While a photocopy or photograph likely does not allow for the enforcement of the ketubah, it does provide evidence
of the factors previously described.)

(4) The husband can remit to his wife for safekeeping the monetary value of the ketubah in leu of the right to collect.
(Shulchan Aruch EH 66:2)

(5) Permitting the couple just to be alone together (such as for yichud) is permitted according to many authorities in all
circumstances; Ramo EH 66:1.

(6) Some rishonim are of the view that a ketubah is imposed as a condition of marriage by the talmudic rabbis (fenai
bet din), and thus even absent a ketubah, it is present (Tur, EH 66 and Chuk Umishpat 229 (at page 67)).

These matter s require a case by case analysis by one expert in Jewish law. For a worthwhile review of these issues,
see Ohel Yosef Even Haezer 22 and Otzar Haposkim 66:2- 3.
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9. The oldest known surviving Ketubah (15t-2nd century CE)
https://en.wikipedia.org/wiki/Babatha

The Difference Between a Ketubah and a Marriage Contract
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15.The Law Society of Upper Canada, Barrister Licensing Process Examination Study Materials 2012, Chapter 59
The Family Law Actcontains the code for domestic contracts, starting with what is required as formal validity. They must
be in writing, signed, and witnessed. Independent legal advice (ILA) is not a formal requirement, but is highly advisable
to prevent challenges to the contract on other grounds. ..


https://en.wikipedia.org/wiki/Babatha

Section 56 of the FLA sets out the most common grounds relied upon to set aside a domestic contract, in whole or in
part:

e A party to such a contract failed to disclose a significant asset or debt in existence when the contract was

formed.

e A party failed to understand the nature and consequences of the agreement.

e Any other ground upon which an ordinary contract may be attacked.
Complete and honest disclosure will eliminate the first ground. It appears that this must include accurate values for assets
and liabilities, as well as income; however, for cohabitation and marriage agreements, exact values are less important
so long as they are still reasonable.
Independent legal advice will usually eliminate the second. The last basis includes fraud (which is usually a form of non-
disclosure), duress, or undue influence.
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20. Rabbi Michael Broyde and Rabbi Yona Reiss, 7he Ketubah in America, pg. 20

While it is true that in dicta, an Arizona court suggested that financial obligations described in a ketubah could perhaps
be enforceable if described with sufficient specificity, the practice has never been to seek to conform the text of the
Ketubah to the contract requirements of American law. The description of the financial obligations — in zuzim and
zekukim, which require determinations of Jewish law to ascertain the proper value — are not be considered sufficiently
specific to be enforceable. So too the absence of an English text (where either the husband or wife are not fluent in
Aramaic and Hebrew) and the absence of signatures of the husband and wife, would seem to make the ketubah void
as a contract in American law.80

80 |t should be noted that some rabbis have devised a legitimate solution to translate the ketubah document into English so
that the parties can be held accountable for understanding its meaning, and inserting certain very concrete obligations and
undertakings that could be held to be enforceable with respect to the parties. This approach is similar to the practice discussed
infra of couples entering into separate enforceable pre-nuptial documentation setting forth their specific expectations and
commitments in the event of a divorce or marital separation.



21.Prof. Jodi M. Solovy, Civil Enforcement of Marriage and Divorce, DePaul Law Review 45:2 (1996)

There are numerous reasons for asserting that the kefubah is not analogous to other antenuptial agreements.
Disregarding the fact that most antenuptial agreements are freely negotiated at arms length and are written in a language
both parties understand, the primary problem lies with the parties' intent at the time of "contracting.” Courts have
recognized that in some situations, there is a presumption that no legal obligations will arise from the transaction, and
so an unusual manifestation of intention is necessary to actually create a binding contract.2’8 Courts have recognized
that there exist a few situations in which the typical intent is not to create an enforceable contract, such as in social,
intra-family, and arguably, religious settings. Since the marital setting fits into these categories, the presumption that the
parties did not intend the religious Hebrew document to be binding holds true.

While the most prominent reason to disregard the ketubah as a binding legal contract is the parties' lack of intention to
be bound, there are numerous other reasons why the kefubah fails to stand up to standard contract requirements. First,
most often the kefubah signifies nothing more than adherence to a religious tradition. Commentators have argued that
the ketubah does not necessarily reflect a "knowing intention to assume certain obligations, including that to arbitrate
marital problems before a beth dlin or to procure a getupon divorce."'281 A problem also arises in enforcing outmoded
terms of the kefubah, such as the promise to pay the monetary sum of 200 zuzim?82 in the event of a divorce or the
husband's death. Furthermore, the fact that the kefubah is usually an elaborately decorated document, similar to an
"illuminated manuscript," merely enhances the impression that the kefubah is more of a religious symbol than a legal
document. In sum, the kefubah has been labeled as "no more than a set of 'boilerplate' clauses which cannot be assumed
to capture the expectations and intentions of the parties. '

278 See, e.g., Balfour v. Balfour, 2 K.B. 571 (1919) (holding that interspousal agreements generally are not viewed as
"contracts"); see also Corbin On Contracts § 34 (1963) ("If the subject matter and terms are not such as customarily have
affected legal relations, the transaction is not legally operative unless the expressions of the party indicate an intention to make
it s0."). Cf Restatement (Second) of Contracts § 21 (1981) ("Neither real nor apparent intention that a promise be legally
binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations
may prevent the formation of a contract."). These authorities illustrate that different guidelines exist for marital and nonmarital
sifuations.

281 Kahan [Jewish Divorce and Secular Courts: The Promise of Avitzur], supra note 19, at 216-17. While the couple may
associate the signing of the kefubah with the notion that they "are really being married in accordance with Jewish law, it is
unlikely that their signatures manifest a knowing assent to the specific obligations enumerated in the ketvbah.”...

282 Zyzim is plural for zuz. A zuz was a small silver coin used in Palestine and Babylonia during the Talmudic period.
Breitowitz [Between Civil and Religious Law: The Plight of the Agunah in American Society], supra note 13, at 284 n.4. How
200 zuzim translates into dollars is uncertain. To determine an approximate dollar amount, the going market rate of the
metallic content of the ancient zuz coin is quantified. /d. at 288. Since the zuzwas a silver coin that contained approximately
.2 ounces of pure silver, and 200 of those equals forty ounces of silver, depending on the current market value of silver, the
alimony payment should be approximately $320 - hardly a significant sum in this day and age. /d. ot 288-89. In terms of
alimony, therefore, since the ketubah provides for only minimal recovery, it is usually not regarded as sufficient protection and
its enforcement is rarely sought. /d.

22.Rabbi Michael Broyde and Rabbi Yona Reiss, 7he Ketubah in America, pp. 6-7

A troy ounce of .999% silver was worth approximately $4.60 on August 6, 2002 in the New York City silver spot
market, and this can be used to calculate the value of a ketubah, according to the various views.25 The net cost on that
day for actually delivery of one ounce of pure silver was about $5.60 per ounce.

1. The current value of the ketubah (zuzim plus zekukim) according to the Chazon Ish would be approximately $10,263.
2. The current value of the ketubah (zuzim plus zekukim) according to Rabbi Feinstein would be approximately $8,192
3. The current value of the ketubah (zuzim plus zekukim) according to Rabbi Chaim Naeh would be approximately
$693.).

4. The value of 200 zuz alone would be approximately $180.

5. The value of the ketubah as one year's support would be between $15,000 and $55,000.

Each of these amounts (except for the last) would be reduced by 87.5% according to those sefardic authorities who
allow for diluted silver (kesef hamidinah) which is only one-eighth silver (although nearly no Ashkenazic decisors accept
this view).



