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Four arenas
e What creates a halachic marriage, as opposed to a civil marriage?
e How does Jewish law attempt to read a person’s mind and determine her/his intente
e Does Jewish law recognize that human psychology can change?
e What are the pros and cons of using halachah for social engineering?

Preface: What does marriage look like?

1. Kiddushin (as opposed to Nisuin)
e Kesef (money) — A man presents a woman something of minimal value
e Shtar (document) — A man gives a woman a document declaring marriage to her
e Biah (relations)

2. Civil Marriage — United Kingdom

www.citizensadvice.org.uk/family/living-together-marriage-and-civil-partnership /getting-married /#h-how-to-marry

The marriage ceremony in the local Register Office or local authority approved premises will take approximately 10-15
minutes. The Superintendent Registrar or Registrar in Northern Ireland will make a short statement about marriage; you
can ask the registrar beforehand to indicate what form of words will be used. It is not possible to use religious words in
the civil ceremony. However, the ceremony may include readings, songs or music that contain reference to a god as
long as they are in an 'essentially non-religious context'.

Each partner is required to repeat a standard set of promises. These may not be changed, but may be added to, as
long as the additions are not religious. Rings are not required but can be exchanged if the couple wishes to.

After the ceremony, the marriage register is signed by both partners. Two witnesses, who must be over 16, must also
sign at the time of the marriage... A certified copy of the entry in the register may be obtained at the time of the marriage
for a fee...

3. Civil Marriage — Nicosia/Cyprus http://www.nicosia.org.cy/en-GB/municipality/civil-marriages/ceremony/

The wedding ceremony is a very simple procedure.

The duration is approximately 10 to 15 minutes and when completed the couple receives the original signed wedding
certificate from the wedding officer in charge.

4. Civil Marriage - India http://www.marriage-certificate.in/forum/general /9-procedure-for-civil-marriage-in-india
The marriage may be solemnized at the office of the Marriage Officer or at such place within reasonable distance as
the parties may desire upon payment of such additional fees as may be prescribed.

The marriage may be solemnized in a form, which the parties may choose to adopt.

However, no marriage is complete and binding unless each party says to the other in the presence of the Marriage
Officer and the three witnesses in any language understood by the parties, | take thee to be my lawful
wife (or husband).

After the marriage has been solemnized the Marriage Officer shall enter a certificate in the Marriage Certificate Book
and this shall be signed by the parties to the marriage and the three witnesses and this shall be conclusive evidence of
the marriage.

Why should civil marriage work?
For preparation time: Please see Sources 7 and 8. Consider this:
e s the assumption here about human nature consistent with your observations@
o s the assumption here about human nature applicable beyond the two situations in 7 and 8, or might there be
reason to identify those cases as unique? You might also consider Source 9.
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Some are concerned for kiddushei kesefwith this marriage, because it is traditional for the husband to give the woman

a ring after the civil ceremony is completed. And logically, he spoke with her about kiddushin. This would be conditional

on having witnesses when the ring is given.

6. Rabbi Avraham Yeshayah Karelitz (Chazon Ish, 20th century Israel), Letter
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Regarding civil marriage, the halachah has not yet been fixed. They do not want znut, but a transactional bond, even
though they have strayed from the path of Torah, and so long as they perform a transaction which is biblically effective,
then even if their intent was for a human transaction rather than a Torah transaction, still, it is effective. Therefore, if the
husband gave her the signed form, there could be room for concern for kiddushin via document, and perhaps it does
not lack preparation with her in mind since it was written for this purpose. Also, when they come to dwell together,
perhaps their mind is on that which bound them together. It is hard to decide such serious matters. In any case, one
should not break the barrier today, when they will see that they could marry within three months [after dissolution of
such a marriage without a gef| and there would be a breaking of barriers.

7. Rabbi Asher Weiss (215! century Israel), Minchat Asher 3:91
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The essence of kiddushin via document is that the man gives the woman a document and performs kiddushin with it. But
in civil marriage there is no [halachic] document and there is no presentation of a document, but the groom and bride
sign a form for a marriage license, and the document is not given from hand to hand at all...
Our sages taught, “"When he takes’ — not ‘when she takes.”” In civil marriage there is explicit equality between them...
By civil law, marriage is not completed at all via their signature on the form, but when they affirm before the judge their
desire to be married, and the judge declares them married, and he confirms with a stamp that they are married.

8. Talmud, Ketuvot 72b-73a
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It was learned: If he does kiddushin conditionally and marries her without repeating the condition [and the condition is

not fulfilled]: Rav says she needs a gef from him, and Shemuel says she does not need a gef from him. Abbaye said:

Don't say that Rav’s reason is that since he married her without condition, he must have forgiven the condition. Rather,

Rav’s reason is that one will not make his relations into znut

9. Talmud, Gittin 81a-b
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Mishnah: If a man divorces his wife, and she stays with him in an inn, Beit Shammai says she does not need a second
get from him, and Beit Hillel says she needs a second gef from him. When2 When the divorce was after nisvin. And
they agree that where the divorce was from kiddushin she does not need a second gef from him, for he is not that
comfortable with her.



Gemara: Rabbah bar bar Chanah cited Rabbi Yochanan The debate is where we saw that they had relations. Beit
Shammai says a man would make his relations into znut, and Beit Hillel says one will not make his relations into znut

10.  R' Aryeh Leib Ginsburg (18t century Lithuania), Shaagat Aryeh, cited in Beit Ephraim Even haEzer 42
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There is room to argue for some leniency in our case, logically, for the whole chazakah stated in the Talmud of “one
will not make his relations into znu#' such that he certainly had relations for kiddushin was only in earlier generations,
when they did kiddushin with relations... But in our day and in these lands, they do not perform kiddushin with relations,
and this law is known only to scholars who are expert in the laws of kiddushin. For this youngster, it is likely that he did
not know and was not expert in the laws of kiddushin, such that we would say he had relations with her for the sake of
kiddushin and with witnesses to their seclusion, on the strength of this chazakah that “one will not make his relations
into znuf'. | wish most who rule in law in our day knew the laws of kiddushin properly!

11.Rabbi Asher Weiss (215t century Israel), Minchat Asher 3:90
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Further, in civil marriage they did not intend kiddushin via relations, but via the civil ceremony which has no [Aalachic]
substance and lacks kosher witnesses.

How to Mindread
For preparation time: Please see Sources 12-14. Consider this:
e What constitutes “intent for marriage” — need it be intent for halachic marriage?
e Where the sages make an assertion about human nature, should we assume it applies to all human beings?
e Should a person’s behaviour in one sphere of activity affect assumptions we will make about his religiosity in a
different sphere of activity? Consider Source 17 as well.

12. Rabbi Yitzchak ben Sheshet Perfet (Rivash, 14th century Spain, Algeria) 6
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And in a Tosefta we learned, “Any relations which are for the sake of kiddushin cause kiddushin, and that which is not
for the sake of kiddushin do not create kiddushin.” Read simply, it seems that we need it to be for kiddushin, specifically,
and if it is not explicitly for kiddushin then there are no kiddushin. And according to this view, which seems to be correct
and one can rely on it, then in this case, where he did not state clearly to the witnesses when he was secluded with her
that he was secluding himself with her to have relations for the sake of kiddushin, we are not concerned for it.

13. Rabbi Yosef Eliyahu Henkin (20t century USA), Lev Ivra | pg. 12
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In my humble opinion, it is clear that marriage in secular courts is called “for the sake of marriage”, for that is what it is
named in every language... In English “civil marriage”... the terms include the word which indicates marriage. They
say at that time that he wants her to be his wife (for her to transact with him for this, and to be dedicated to him and no
other), she wants him to be her husband. And one of the languages of kiddushin is “You are my wife.”

14.Rabbi Yosef Eliyahu Henkin (20t century USA), Lev Ivra | pg. 18
X" P09 A" W27 2w 1IN POV AT 70 DI LT PO PR IR LT 12°02 w2977 RT2WI 1301 MY INNOW 15712 IR
ST TV PR DTN MWK WD NMIRDIY DOIWRNAY RYIRT RAYA AR .0°mm2



In truth, where it is clear that she means to flee from him, like the Rivash #5 [sic], then this is not relevant, and that was
what the core of the Rivash’s leniency relied on. And so ruled Rama regarding mumarin. But for the general population
who wed in secular courts for permanent marriage, this is not relevant.

15.Rabbi Yitzchak ben Sheshet Perfet (Rivash, 14th century Spain, Algeria) 6
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16. Rabbi Yitzchak Halevi Herzog (20t century Israel), Heichal Yitzchak Even haEzer 2:31
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17.Talmud, Temurah 27a
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Preface 1: One may redeem a blemished korban with an unblemished animal, but if one infends it as substifution

(temurah) rather than redemption, one has violated the law. Both redemption and substitution might be expressed with

the words, “This is in place of that,” causing some confusion about inferpreting the speaker’s words.

Preface 2: One may neither redeem nor substitute an unblemished animal for an unblemished korban.

Rav Ashi asked: If one has four sacred animals, one of which is blemished, and four mundane animals, and he says,

“These are in place of those”, what is the law?2 Here he certainly is established as one who transgresses, and so he

receives four sets of lashes [as we assume all four acts were of illegal substitution], or perhaps even though he is

established as one who transgresses, he would not abandon a permissible option and transgress, and the last act is

actually redemption? Let it stand.

18. Rabbi Asher Weiss (215! century Israel), Minchat Asher 3:90
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Can Human Psychology Change?
For preparation time: Please see Sources 19-21. Consider this:
e Could there be permanent aspects to human nature?
e How might Rambam'’s statement enable acceptance of Rabbi Soloveitchik’s observation?

19. Rabbi Yosef Dov Soloveitchik (20t century USA), Talmud Torah and Kabalas Ol Malchus Shamayim

Let me add something that is very important: not only the halachos but also the chazakos which chachmei chazal have
infroduced are indestructible. We must not tamper, not only with the halachos, but even with the chazakos, for the
chazakos of which chazal spoke rest not upon transient psychological behavioral patterns, but upon permanent
ontological principles rooted in the very depth of the human personality, in the metaphysical human personality, which
is as changeless as the heavens above.
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What emerges from her is that in particular cases the Sages recognized, whether in the time of the amoraim or the

rishonim, that chazakot can change. And yet, Rabbi Soloveitchik was firm in his view that the chazakah of “Better to

live as a pair” did not change.

Apparently, the difference is between a chazakah built upon conduct a person acquires during his life, and a chazakah

which is based on a person’s human nature. A chazakah which is acquired can change across generations... It is not

the same for behaviour which is stamped into a human from his basic nature.

21.Rambam (12 century Egypt), Mishneh Torah, Hilchot Geirushin 10:19
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Some of the Gaonim ruled that any woman who has relations before witnesses needs a get, due to the chazakah that
one would not make his relations into znut. And they increased and added to this...
And all of this is very unlikely to suit the ways of psak in my eyes, and one should not rely on them, for the sages did
not state this chazakah other than for one’s wife he has divorced, or one who performs conditional kiddushin and then
has relations with her without reiterating the condition, such that she is his wife, and with one’s wife there is a chazakah
that one does not make his relations into znut, unless he states explicitly that it is znut or he explains that he is having
relations conditionally. But for other women, every zonah has a chazakah that she has relations for znutunless he states

it is for kiddushin

22.Rabbi Yisrael Isserlein (15t century Austria), Terumat haDeshen 209
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23.Rabbi Yosef Karo (16th century Israel), Shulchan Aruch Even haEzer 149:5
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Halachah as Social Engineering
For preparation time: Please see Sources 24 and 27. Consider this:

e s it better to cause people to take civil marriage more seriously, or less seriously?

e Would failing to require a getfor civil marriage cause people to think a getis never required?

24.Rabbi Yehudah Leib Tzirelson (20t century Russia), Maarchei Lev 87
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Even if it were clear to us that this marriage has no concern for kiddushin, still, since this marriage is public, such that
the couple lives together afterward, publicly, and they have a chazakah of husband and wife, it would not be at all
possible to exempt such a couple from a get, for we must be concerned in such a case for the sages’ decree requiring
a getin some cases where the law does not require it, “lest people say: a married woman can leave without a get”
Even though this concern was stated there for other issues, it is highly relevant in our case, because this ‘statement’
would certainly be carried on wings among the masses, and increase lawlessness in the religion of Israel.



25.Rabbi Shoham Orkavy (21 century Israel), 29191R PR32, Machanecha 3
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26.Rabbi Asher Weiss (215! century Israel), Minchat Asher 3:90
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27.Rabbi Eliezer Waldenberg (20t century Israel), Tzitz Eliezer 2:19:7
DRI 7770 AWITRT X2 DM P DR TI0N TV YIVIY 19102 2°pn NN ANRY TINA LT A2 R 82T 7"V

A Partial Halachic Marriage?

28.Rambam (12 century Egypt), Mishneh Torah, Hilchot Ishut 7:16
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29. Rabbi Chaim Halevi of Brisk (20t century Lithuania), Comments to Hilchot Ishut 7:16
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30. Talmud, Sanhedrin 58a
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31.Rabbi Asher Weiss (21t century Israel), Minchat Asher 3:90
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