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Questions

(1) David, a lawyer, is approached by Jonathan, whose neighbour Rhonda damaged his yard by riding her ATV on
to the grass. All three of them are Jewish. Jonathan attempted to sue Rhonda in religious court, but Rhonda refused
to participate. The religious court has given Jonathan dispensation to pursue Rhonda in secular court, but David
thinks this case is ripe for mediation. Is David obligated, professionally or religiously, to attempt to persuade
Jonathan to seftle with Rhonda?

(2) Ralph was a contracted employee of Susan’s construction company, before being dismissed without proven cause
in the middle of a job. Ralph wants the balance of the salary and benefits on his contract; Susan wants to give him
nothing. Julie, the professional arbitrator with whom they have contracted, hears the arguments and feels that
Ralph only deserves 10% of what he wants. All three of them are Jewish. Would professional practice and Jewish
law consider such a lopsided result an acceptable settlement?

(3) Jewish law insists that Jews pursue litigation in religious courts, ideally. May Jews pursue arbitration with an
arbitrator who is not using any particular system of law to decide the case?

Both Systems Favour Settlement
1. Basic varieties of ADR Negotiation, Mediation, Conciliation, Arbitration

2. Owen Fiss, Against Settlement, Yale Law Journal 93 (1984) pg. 1075

The advocates of ADR are led to support such measures and to exalt the idea of seflement more generally because
they view adjudication as a process to resolve disputes. They act as though courts arose to resolve quarrels between
neighbors who had reached an impasse and turned to a stranger for help. Courts are seen as an institutionalization of
the stranger and adjudication is viewed as the process by which the stranger exercises power...

| do not believe that settlement as a generic practice is preferable to judgment or should be institutionalized on a
wholesale and indiscriminate basis. It should be treated instead as a_highly problematic technique for streamlining
dockets. Settlement is for me the civil analogue of plea bargaining: Consent is often coerced; the bargain may be
struck by someone without authority; the absence of a trial and judgment renders subsequent judicial involvement
troublesome; and although dockets are trimmed, justice may not be done. Like plea bargaining, seflement is a
capitulation to the conditions of mass society, and should be neither encouraged nor praised.

3. Owen Fiss, Against Settlement, Yale Law Journal 93 (1984) pg. 1077

Of course, imbalances of power can distort judgment as well... We count, however, on the guiding presence of the
judge, who can employ a number of measures to lessen the impact of distributional inequalities. He can, for example,
supplement the parties' presentations by asking questions, calling his own witnesses, and inviting other persons and
institutions to participate as amici.

4. Owen Fiss, Against Settlement, Yale Law Journal 93 (1984) pg. 1085

In my view, however, the purpose of adjudication should be understood in broader terms. Adjudication uses public
resources, and employs not strangers chosen by the parties but public officials chosen by a process in which the
public participates. These officials, like members of the legislative and executive branches, possess a power that has
been defined and conferred by public law, not by private agreement. Their job is not to maximize the ends of private
parties, nor simply to secure the peace, but to explicate and give force to the values embodied in authoritative texts
such as the Constitution and statutes: to interpret those values and to bring reality into accord with them. This duty is
not discharged when the parties settle.

5. Andrew McThenia, Thomas Shaffer, For Reconciliation, Yale Law Journal 94 (1985) pg. 1661-2, 1664

Many advocates of ADR make efficiency-based claims. And a plea for ending the so-called litigation explosion, and
for returning to law and order, runs through the rules-of-procedure branch of the ADR literature. But the movement, if it
is even appropriate to call it a single movement, is too varied for Fiss's description...




Fiss's description of traditional dispute resolution [setlement - MT] is a story of two neighbors "in a state of nature"
who each claim a single piece of property and who, when they cannot agree, turn to "a stranger" to resolve their
dispute...

The soundest and deepest part of the ADR movement does not rest on Fiss's two-neighbors model. It rests on values - of
religion, community, and work place - that are more vigorous than Fiss thinks. In many, in fact most, of the cultural
traditions that argue for ADR, settlement is neither an avoidance mechanism nor a truce. Settlement is a process of
reconciliation in which the anger of broken relationships is to be confronted rather than avoided, and in which
healing demands not a truce but confrontation. Instead of "trivializing the remedial process," ' settlement exalts that
process. Instead of "reducing the social function... to one of resolving private disputes," settlement calls on substantive
community values.

6. Rules of Civil Procedure, Rule 50

50.01 The purpose of this Rule is to provide an opportunity for any or all of the issues in a proceeding to be settled
without a hearing and, with respect to any issues that are not settled, to obtain from the court orders or directions to
assist in the just, most expeditious and least expensive disposition of the proceeding, including orders or directions to
ensure that any hearing proceeds in an orderly and efficient manner.

More: http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/firstreport/management.asp

7. Rules of Civil Procedure, Rule 24.1 (and see Rule 75.1)

24.1.01 This Rule provides for mandatory mediation in specified actions, in order to reduce cost and delay in
litigation and facilitate the early and fair resolution of disputes.

More: http://www.attorneygeneral.jus.gov.on.ca/english/courts/manmed/notice.asp

8. LSO, Rules of Professional Conduct (2014), Rule 5.1-1, 5.1-2

5.1-1: When acting as an advocate, a lawyer shall represent the client resolutely and honourably within the limits of
the law while treating the tribunal with candour, fairness, courtesy, and respect.

5.1-2: When acting as an advocate, a lawyer shall not

(a) abuse the process of the tribunal by instituting or prosecuting proceedings which, although legal in themselves, are
clearly motivated by malice on the part of the client and are brought solely for the purpose of injuring the other party,
(b) knowingly assist or permit the client to do anything that the lawyer considers to be dishonest or dishonourable,

9. LSO, Rules of Professional Conduct (2014), Rule 3.2-4
A lawyer shall advise and encourage the client to compromise or settle a dispute whenever it is possible to do so on a
reasonable basis and shall discourage the client from commencing or continuing useless legal proceedings.

10. Talmud, Sanhedrin 6b
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Rabbi Eliezer, son of Rabbi Yosi of Galil, said: Splitting is prohibited, and one who splits is a sinner... Rather, let the
law pierce the mountain, as Deuteronomy 1:17 says, "For justice is for Gd." And so Moses would say, "Let the law
pierce the mountain," but Aaron loved peace and pursued peace, and made peace between people, as Malachi 2:6
says, "The Torah of truth was in his mouth, and corruption was not found on his lips. He walked with Me in peace and

integrity, and he brought many back from sin."...



http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/firstreport/management.asp
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Rabbi Yehoshua son of Karchah said: It is a mitzvah to split, as Zecharyah 8:16 says, "Truth, and justice of peace,
you shall judge in your gates." Where there is justice there is no peace, and where there is peace there is no justice!
What is justice that includes peace? This is splitting. And so regarding [King] David, Samuel Il 8:15 says, "And David
performed justice and fzedakah." But where there is justice there is no tzedakah, and where there is tzedakah there is
no justicel What is justice that includes tzedakah? This is splitting...

Rabbi Shimon son of Menasya said: When two parties come before you for judgment, then before you hear their
words, or after hearing but before you know where the verdict leans, you may tell them, "Go split." Once you have
heard their words and you know where the verdict leans, you may not fell them, "Go split." Proverbs 17:14 says,
"Like freeing water is the start of litigation; before the quarrel is exposed, abandon it."

11. Rabbi Moses Maimonides (12t century Egypt), Mishneh Torah, Laws of Courts 22:4
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It is a mitzvah to say to the litigants first, "Do you want law or balancing?" If they want balancing, we do that
between them. Any court that perpetually practices balancing is praiseworthy... When is this true? Before the verdict.
Even though the judges have heard the litigants' words and know in which direction the law leans, there is a mitzvah
to split. But after the conclusion of the verdict, when they have said, "You are innocent," "You are liable," the judge
may not balance between them, but the law must pierce the mountain.

12.Talmud, Sanhedrin 6a
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Splitting requires three judges, per Rabbi Meir. The Sages say: Balancing is with one judge... One view believes that
we link balancing and justice, and one view believes that we we do not link balancing and justice...
Rav Ashi said: We see from here that balancing does not require an act of kinyan. If kinyan were needed, then why
would we need three judges? Two would suffice, with a kinyan [as may be done in a normal legal proceeding]!
And the law is that balancing does require a kinyan.

Why do we prefer settlement?

13. Sable Offshore Energy Inc. v. Ameron International Corp., 2013 SCC 37

Settlements allow parties to reach a mutually acceptable resolution to their dispute without prolonging the personal
and public expense and time involved in litigation. The benefits of setflement were summarized by Callaghan
A.CJH.C. in Sparling v. Southam Inc. (1988), 66 O.R. (2d) 225 (H.CJ.):... "the courts consistently favour the
setflement of lawsuits in general. To put it another way, there is an overriding public inferest in favour of settlement.
This policy promotes the interests of litigants generally by saving them the expense of trial of disputed issues, and it
reduces the strain upon an already overburdened provincial court system." [p. 230]

This observation was cited with approval in Kelvin Energy ltd. v. lee, [1992] 3 S.C.R. 235, at p. 259, where
L'Heureux-Dubé J. acknowledged that promoting settlement was "sound judicial policy" that "contributes to the
effective administration of justice".

More: http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/firstreport/cost.asp

14. Rabbi Yehoshua Boaz (16 century ltaly), Shiltei haGiborim to Rif Sanhedrin 1b

WOR ORIT DR 19D WOR D9 AR PTT MAWA DAR 701 7T 19°7 YW 0D DY AR 012 7IwD D00 1071 ORWA 1T A ROW TV

RPWY O7°2°2 7IWD 2202 2°¥10 2O1TAWI KOR 2R 19977 207277 9O PRY O1YA RN 07012 WD ORWI 17 PR 21 0K D

YI7° 927 179207 'R DNY IR 170202 AR 2R 280N 2w 7Y aNIR 2°070)) 7AW 2% 077 22O 077 OR PaAR 207 29van nvIn

772 219w DRI RO AT IR RO 27001 201D KOR 9272 77377 TX QW AW 7O XOW 72921 19 MwYY MR 1T 03 RS DR
21 D1PW 2N TR DWW 00 9 10N OTR


http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/firstreport/cost.asp

Until the verdict is concluded, the judge may impose balancing among them, even when he knows which way the
verdict leans. But after the conclusion of the verdict, when he has said, "You are innocent," "You are liable," the judge
may not balance between them.

But it appears to me that all of this is said only when the judges wish to impose balancing among them without the
agreement of the litigants. However, where they inform the litigants of the nature of the balancing [presenting a
proposal - MT], and persuade them until one forgives the other or gives the other an identified sum, even after the
conclusion of the verdict it is appropriate to do this. The only requirement is that there be no compulsion in the matter,
only persuasion. This is a great mitzvah, bringing peace between parties, and this was Aaron's practice, loving
peace, efc.

15. Rabbi Joseph Caro (16t century Israel), Code of Jewish Law Choshen Mishpat 12:5
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A judge may practice law in the manner of balancing, where the matter cannot be clarified.

16. Rabbi Joseph Caro (16th century Israel), Code of Jewish Law Choshen Mishpat 12:20
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Judges must distance themselves, with all of their strength, from accepting that they will judge by the law of Torah.

17.Talmud Yerushalmi, Sanhedrin 1:1
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In the days of Shimon ben Shetach, the right to judge financial cases was removed [by decree of the Roman
government — MT]. Rabbi Shimon bar Yochai said: Thank Gd, for we are not wise enough to judge.

18. Rabbi Abraham Isaac Kook (20™ century Israel), Igrot Raayah 1 pg. 224 (#176)
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His honour should realize that no law or statute in the world could fulfill all of the needs of every individual. Legislated
laws, like natural laws, are general, and this is their glory and their strength. The Sun emerges with its might, and if it
will burn the head of some being, animal or beast, from time to time, this will not cause it to withhold its light and heat
for the benefit of all... We sweeten the bitterness of natural law, which sometimes overpowers us, not by removing it —
which we cannot and would not do — but by creating artificial solutions which enable us to benefit from their good.
So, too, in a suitable way, we work when necessary and possible to enter into balancing, at the desire of the litigants.
This is especially so when justice is too harsh for one side, and certainly when it is too harsh for both sides. For this we
say, "Justice, justice shall you pursue — one for law, one for balancing.""

19. Rabbi Abraham Isaac Kook (20t century Israel), Orach Mishpat, Choshen Mishpat 1
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One could explain the [litigants' acceptance of] "whether for law or for balancing" to mean that the judges will judge
in these two ways, meaning:
e They should clarify the law, and should they see that the law would not be far from justice in these
circumstances, then they would leave the law as is. But were they to see that when compared to balancing, the
law would be too harsh for one side or both, then they would balance...



o The other approach is this: should they see that the law would be against intellectual justice in these
circumstances, then since they are empowered to perform balancing, they would have a mitzvah of "Justice,
justice you shall pursue", whether for law or for balancing...

20. Rabbi Naftali Zvi Yehudah Berlin (19t century Russia), Meishiv Davar Il 10
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If the law cannot bring about peace, then they must enact balancing...

21.Rabbi Abraham Besdin, citing Rabbi Yosef Dov Soloveitchik (20t century USA), Reflections of the Rav pp. 54-56
In pesharah, however, social harmony is the primary concern of the dayyan. The fine points of the law and the
determination of precise facts are of secondary importance. The goal is not to be juridically astute but to be socially
healing...

The first verse reads: "Execute the judgment of truth and peace in your gates"... Where there is strict adherence to
din, there is justice but no shalom, because one of the parties is humiliated and antagonized. The immediate issue is
resolved but the conflict persists, with ensuing social discord... He should seek to persuade both parties to retreat from
their presumed points of advantages, and he should preach to them about the corrosive personal and social effects of
sustained rancor. His responsibility is primarily to enlighten, rather than to render decisions on points of law. The first
verse, therefore, projects the social welfare of society and the happiness of individuals as primary ideals, as being
truly a higher form of justice.

22.Rabbi Abraham Besdin, citing Rabbi Yosef Dov Soloveitchik (20t century USA), Reflections of the Rav pp. 56-57
The second verse states: "And David executed justice and righteousness toward his people"... This verse is concerned
with the attainment of fzedek. In Aristotelian logic, there is a law of contradiction which states that a thesis and its
antithesis cannot both be valid... It follows from this logic that, when two litigants present opposing claims, only one
can be right. Strict logic demands the application of din whereby the claim of the righteous party will be vindicated,
while the other party will be discredited.

The halokhah, however, believes that absolute right and wrong can be realized only in heaven. In dealing with
imperfect man, we posit that no man is totally wrong or right and that, in the case of the litigants, both are partially
right and wrong. The application of din can only take account of obvious surface conditions; it fails to perceive
subtleties underneath, which dilute our certainty about the right and the wrong of the litigants. Each has some
responsibility for the situation and is partially guilty of the misunderstanding, for misleading innuendoes, and for
contributing indirectly to a climate in society which places others at a disadvantage. Strict justice deals with plain facts
and salient reality; real responsibility, however, goes much deeper and is obscured from the scrutiny of the court.
Metaphysically, no one is entirely absolved in situations of conflict.

Tzedek, therefore, is realized only through pesharah, which declares the parties both winners and losers. Thus,
pesharah is not only socially desirable, as the first verse claims, but it is also morally just. The principle of fzedek
demands that mishpat reflect the existential condition of man's inevitable imperfection.

23. Rabbi Hershel Schachter citing Rabbi Yosef Dov Soloveitchik (20th century USA), Nefesh haRav pp. 267-268
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Our master would explain that "balancing" is also a legal verdict... but it is a verdict of transcending the line of the
law, based on justice. The law does not say to split the monetary sum in dispute [as a means of balancing - MT], but
to establish, based on a sense of justice — who is right in this case. Sometimes, the verdict of balancing will be 100%
opposite what it would have been in law.
People are accustomed to say [and so is found in latter-day authorities] that there are two kinds of balancing, there is
balancing that is close to law and there is general balancing. Our master said that he did not understand this



distinction; the entire matter of balancing is established by the verse, "You shall do that which is just and good" — we
are always obligated to act according to justice (and transcending the line of the law), and if so, this itself is the
Torah's law.

24. Rabbi David Halevi (17t century Poland), Taz to Choshen Mishpat 12:2
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The Maharal of Prague wrote that since Rav Huna would say, "Do you want law or do you want balancing," it
appears that one should not pursue balancing so much. We only say to them, "Do you want law, etc."

25. Rabbi Joshua Falk (16 century Poland), Sefer Meirat Einayim to Choshen Mishpat 12:6
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The judge must explain to the litigants that balancing will be better for them, and he must speak to their hearts, so that

they might agree to balancing. This is what Rabbi Caro meant when he said that the judge should ask, "Do you want

law2" Meaning: "You came to us to judge the case; do you want law, specifically, or balancing? For it would be

appropriate to use balancing."

How Theory Affects Practice

26. Rabbi Joseph Caro (16 century Israel), Code of Jewish Law Choshen Mishpat 12:7

1P AR DAR AWOWR 199DR ,1PIP AR W7 ,a70 1P XYW 1T 93 0n2 MM 207130 ,7""22 7Iw2 11T 9T 1IN 0D Y AR
D12 RPITT DMK WA T2 19°DR 02 R 201 PR, 0T

Even though the litigants agree to balancing in rabbinical court, they may retract as long as no kinyan has taken

place, even if there are three arbitrators. But if they have performed kinyan then the litigants may not retract, even with

one arbitrator. And some say only with two arbitrators.

27.Rabbi Joseph Caro (16t century Israel), Code of Jewish Law Choshen Mishpat 12:2
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Just as the judge is instructed not to warp justice, so he is instructed not to warp the balancing for one over the other.

28. Rabbi Abraham Tzvi Hirsch Eisenstadt (19t century Poland), Pitchei Teshuvah Choshen Mishpat 9:13
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See Be'er Heiteiv, citing Bach that one may accept remuneration for balancing... See my father's responsum (Panim
Meirot Il 159); he wrote that Bach's position, that [balancing] is not included in the principle of "Just as | act free of
charge", is not necessarily so, based on the Talmud. Since there is a mitzvah of starting with balancing, and should
the litigants agree to balancing then it would have the status of law, therefore, it should be within "Just as | act free of
charge."

29. Rabbi Joseph Caro (16t century Israel), Code of Jewish Law Choshen Mishpat 12:2
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When [should judges promote balancing]? Before the verdict; even if they have already heard the claims and they

know which way the verdict is inclined, there is a mitzvah to balance. But after the verdict is concluded and they have

said, “You win, you lose,” they may not perform balancing between the litigants.

Our Questions

30.Kenneth J. Glasner, QC, Shifting the Paradigm. Moving from Litigation fo Arbitration, Huberman pp. 94-95
Arbitration clauses have become commonplace in national and international consumer contracts, or contracts of
adhesion. Coupled with the proliferation of these “standard form contracts” (take a look at your credit card contract)



are arbitration clauses very favourable to one of the parties (e.g., the credit card issuer). The American courts have
considered a number of these arbitration clauses to be unconscionable.

Paul Marrow sets out criteria for identifying procedural and substantive unconscionability.46 In terms of procedural
unconscionability, the following factors are to be considered...

5) Was there gross inequality in bargaining power?

6) Was there exploitation of a weakness such as lack of sophistication or education?

In terms of substantive unconscionability, the following factors are to be considered:...

3) Is there a denial of a basic right or remedy?...

7) Are there limitations on remedies?

8) Is there an absence of mutuality concerning access to the judicial system?

31. Arbitration Act, s. 46 (1)

On a party’s application, the court may set aside an award on any of the following grounds:

(a) a party entered into the arbitration agreement while under a legal incapacity;...

(f) the applicant was not treated equally and fairly, was not given an opportunity to present a case or to respond to
another party’s case, or was not given proper notice of the arbitration or of the appointment of an arbitrator; ...

32. Rabbi Jacob Reischer (17t-18th centuries Prague/Germany), Responsa Shevut Yaakov Il 145
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The word pesher is like the word poshrin (lukewarm), neither cold nor hot... We do not have a precise threshold for

this, but my heart tells me that at least the guilty party should not get away with paying less than two-thirds of the sum.

This way it is still close to the law.

33. Rabbi Joseph Caro and Rabbi Moses Isserles (16t c. Israel, Poland), Code of Jewish Law Choshen Mishpat 22:2
(12 27A% 2127 X7 ,1°199 77 720 OR 72R) L1197 NTOY 0K ,0192 PIPA PR ,T10 1IP 17908 1070 02010 T2 1YY 9ap OX

Rabbi Caro: If a litigant accepts a nonJew as judge, even with a formal act of acceptance, the act is nothing and he

may not litigate before him.

Rabbi Isserles: But if he already judged before him, he cannot recant.

34. Rabbi Shabbtai HaKohen (17t century Poland), Shach to Choshen Mishpat 22:15
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One who examines the words of the Mordechai there will see that this is not his distinction... It appears that
specifically in that case [he said to recant] where the party had clearly accepted to litigate under the laws of the
nations, “our enemies as judges” holding to their values and law. As opposed to the case of the Mordechai [where he
said not to recant] where they had accepted to be judged by a specific non-Jew, explicitly. This non-Jew was credible
to them, and it was not about accepting the statutes of the nations and their law...

35. Rabbi Avraham Yeshayah Karelitz (Chazon Ish, 20t century Israel), Sanhedrin 15:4
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Even though the community has no judge to adjudicate via Torah law, and they need to appoint a wise person to
follow human ethics, they may not accept the laws of the nations or to establish their own laws. One who judges every
case that comes before him as it appears to him, is carrying out what is recognized as compromise, and it does not
appear that they have left the source of living water to excavate broken cisterns. But if they settle on laws, they
desecrate Torah, and regarding this it is said, “Which you will place before them” — and not before laypeople.



