Ben Peku’ah Meat in Halacha e rommnaron
Ezer Diena, ediena@torontotorah.com ;@ Eig BEIT MIDRASH
1. Talmud Bavli, Chullin 74a-b, 75b (Davidson Edition translation)
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MISHNA: In the case of one who slaughtered an animal and found within it an eight-month-old fetus, i.e., one
that was not full term, whether it was alive or dead, or a nine-month-old fetus, i.e., one that was full term, that
was dead, that fetus is permitted by virtue of the slaughter of its mother, as it is considered part of its mother.
Therefore, its blood is considered part of its mother’s blood and is prohibited, so one must tear the fetus and
remove its blood before it may be consumed.
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If he found within it a live nine-month-old fetus, it requires its own slaughter, as it is considered an independent
full-fledged animal, and if one slaughters both the mother and fetus on the same day, one is liable for violating
the prohibition against slaughtering an animal itself and its offspring on the same day; this is the statement of
Rabbi Meir. And the Rabbis say: Even when the fetus is nine months old, it is still considered part of its mother,
and the slaughter of its mother renders it permitted for consumption.
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Rabbi Shimon Shezuri says: Even if the fetus emerged alive and is now five years old and plowing in the field,
the earlier slaughter of its mother rendered it permitted and it does not require slaughter before it is eaten. But if
one tore an animal, i.e., he killed it without slaughtering it, and inside he found a live nine-month-old fetus,
everyone agrees that the fetus requires its own slaughter because its mother was not slaughtered.
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GEMARA: Rabbi Elazar says that Rabbi Oshaya says: The Sages discussed the permissibility of a live nine-
month-old fetus found inside a slaughtered animal only with regard to the matter of whether it requires its own
slaughter. The Gemara asks: What does Rav Oshaya’s statement serve to exclude? Rav Oshaya’s statement
indicates that with regard to other matters all agree that it is considered an independent animal, with the
associated prohibitions. The Gemara suggests: It serves to exclude its fat, i.e., the fats that are prohibited in a
regular animal, such as the fat of the kidneys and innards, and its sciatic nerve.
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The Gemara asks: The fat of which part? If we say that this is referring to the fat of the fetus, that is difficult
because the Sages disagree as to whether or not it is permitted, as it is taught in a baraita: The prohibition of the
sciatic nerve applies to a fetus and its fat is prohibited; this is the statement of Rabbi Meir. Rabbi Yehuda says:
The prohibition of the sciatic nerve does not apply to a fetus, and its fat is permitted. And Rabbi Elazar says that
Rabbi Oshaya says: This dispute concerns a live nine-month-old fetus, and Rabbi Meir follows his standard line
of reasoning, which he expressed in the mishna, that such a fetus is considered an independent full-fledged
animal; and Rabbi Yehuda follows his standard line of reasoning, as expressed by the Rabbis in the mishna, that
such a fetus is considered a part of the mother.
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Rather, say that Rabbi Elazar is referring to the fat of the sciatic nerve of the fetus, which all agree is permitted.
The Gemara rejects this as well: But the Sages also disagree with regard to that, as it is taught in a baraita: With
regard to the sciatic nerve, one scrapes around it to remove it entirely in any place that it is found in the thigh,
and one cuts out its fat completely, even those fats that are sunk into the flesh; this is the statement of Rabbi
Meir. Rabbi Yehuda says: One cuts out the nerve and the fat that is level with the flesh of the thigh, but there is
no obligation to remove all traces of the fat.
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Rather, if Rabbi Oshaya’s statement was stated, it was stated like this: Rabbi Elazar says that Rabbi Oshaya
says: The Sages discussed the permissibility of the fetus only with regard to matters of consumption, i.e.,
whether or not it must be slaughtered in order to permit its flesh and whether or not the fat and the sciatic nerve
are permitted. This statement serves to exclude only one who copulates with the animal, or one who plows with
it together with an animal of a different species, as everyone agrees that these prohibitions apply to such a fetus
just as they do to any other animal.
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8 A related amoraic dispute is cited concerning a live nine-month-old fetus found inside a slaughtered animal:
Rabbi Shimon ben Lakish said: According to the statement of Rabbi Yehuda, who permits the fat, he also
permits its blood; according to the statement of Rabbi Meir, who prohibits its fat, he also prohibits its blood.
And Rabbi Yohanan said: Even according to Rabbi Yehuda, who permits its fat, he prohibits its blood.
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Rabbi Yohanan raised an objection to Rabbi Shimon ben Lakish from the mishna, which states with regard to
an eight-month-old fetus, whether alive or dead, or a dead nine-month-old fetus, found inside a slaughtered
animal, that since it is considered part of the mother its blood is prohibited. Therefore, one must tear the fetus
and remove its blood before it may be consumed. The mishna prohibits the blood but apparently permits the rest
of the fetus, including its fat, which contradicts the opinion of Rabbi Shimon ben Lakish. In resolution of this
difficulty, Rabbi Zeira said: Rabbi Shimon ben Lakish meant to say only that the consumption of blood lost as
the fetus died is not punishable by excision from the World-to-Come [karet], whereas Rabbi Yohanan holds that
itis.
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8§ A dilemma was raised before the Sages: What is the halakha with regard to redeeming a firstborn donkey with
a ben pekua? Can one perform the mitzva, as stated in the Torah: “And every firstborn of a donkey you shall
redeem with a lamb” (Exodus 13:13), with this animal? The Gemara elaborates: According to the opinion of
Rabbi Meir do not raise the dilemma, as, since he says a ben pekua requires slaughter, evidently it is a full-
fledged lamb, and therefore it can certainly be used to redeem a donkey.
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When should you raise the dilemma? Raise it according to the opinion of the Rabbis, as they say that the
slaughter of its mother renders it permitted. What is the halakha in this case? Does one say that since the Rabbis
say that the slaughter of its mother renders it permitted, it is apparent that despite being physically alive, a ben
pekua is halakhically regarded like meat placed in a pot, which cannot be used to redeem a donkey (see
Bekhorot 12a)? Or perhaps, since the animal is running back and forth, i.e., it is alive, we call it a lamb and it
can be used?
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8 The mishna teaches that Rabbi Shimon Shezuri says: Even if a nine-month-old fetus emerged alive and is now
five years old and plowing in the field it does not require slaughter. The Gemara asks: This opinion of Rabbi
Shimon Shezuri is identical to that of the first tanna, i.e., the Rabbis. What difference is there between them?
Rav Kahana said: The difference between them is a case where the fetus stood upon the ground. According to
the opinion of the first tanna, once the fetus walks on the ground there is a rabbinic decree requiring that it be
slaughtered before it is consumed, lest people mistakenly permit other animals without slaughter. Rabbi Shimon
Shezuri disagrees and holds that it does not require slaughter.
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Rav Mesharshiyya said: According to the statement of the one who says that when defining the status of an
animal one needs to be concerned with its paternity, if a ben pekua copulated with a full-fledged animal, the



offspring has no rectification. Although when the mother and father are each a ben pekua the offspring is
permitted without ritual slaughter, if the father is a ben pekua but the mother is not, the offspring is
simultaneously defined as requiring slaughter, based on the mother, and being excluded from the requirement
for slaughter, based on the father. Therefore, no act of slaughter can permit it.
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Abaye says: Everyone, i.e., even the first tanna, who requires the slaughter of a ben pekua that stood upon the
ground, agrees with regard to a ben pekua with non-cloven hooves that was found inside a kosher animal, that it
is permitted by virtue of the slaughter of its mother. What is the reason for this? It is that people remember any
bizarre matter, and there is no concern that if it is permitted without slaughter, people will mistakenly permit
regular animals without slaughter. Some say that Abaye said: Everyone agrees with regard to a ben pekua with
non-cloven hooves found inside an animal with non-cloven hooves that was itself born to a kosher animal, that
the fetus is permitted without slaughter even if it stood on the ground. What is the reason? It is that people
remember two bizarre matters.
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Ze’eiri says that Rabbi Hanina says: The halakha is in accordance with the opinion of Rabbi Shimon ben
Shezuri that a ben pekua is permitted without slaughter even if it stood upon the ground. And similarly, Rabbi
Shimon Shezuri would permit without slaughter the offspring of a ben pekua and the offspring of its offspring,
and so on to the end of all future generations. Rabbi Yohanan says: It, the ben pekua itself, is permitted, but its
offspring is prohibited unless it is slaughtered.
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The Gemara relates: Adda bar Havu had a ben pekua that was attacked by a bear and was about to die. He came
before Rav Ashi to inquire what to do. Rav Ashi said to him: Go and slaughter it before it dies so that you can
eat it, in accordance with the opinion of the first tanna that if a ben pekua stood upon the ground it requires
slaughter. Adda bar Havu said to Rav Ashi: But doesn’t Ze’eiri say that Rabbi Hanina says: The halakha is in
accordance with the opinion of Rabbi Shimon Shezuri that a ben pekua is permitted without slaughter even if it
stood upon the ground, and similarly, Rabbi Shimon Shezuri would permit without slaughter the offspring of a
ben pekua and the offspring of its offspring, and so on to the end of all future generations? And even Rabbi
Yohanan, who disagreed, said his dissenting opinion only with regard to its offspring, but with regard to a ben
pekua itself, he did not disagree that it is permitted.
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Rav Ashi said to Adda bar Havu: Rabbi Yohanan was speaking according to the statement of Rabbi Shimon
Shezuri, i.e., he said that even Rabbi Shimon Shezuri permits only a ben pekua itself, but not its offspring. But
Rabbi Yohanan himself agrees with the first tanna that a ben pekua that stood upon the ground is prohibited
without slaughter.
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Adda bar Havu persisted: But didn’t Ravin bar Hanina say that Ulla says that Rabbi Hanina says with regard to
a different issue: The halakha is in accordance with the opinion of Rabbi Shimon Shezuri; and moreover, not
only is the halakha in accordance with his opinion with regard to this matter, but in any place where Rabbi
Shimon Shezuri taught a halakha in our Mishna, the halakha is in accordance with his opinion?
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Rav Ashi said to Adda bar Havu: | hold in accordance with this statement of Rabbi Yonatan, as Rabbi Yonatan
says: The halakha is in accordance with the opinion of Rabbi Shimon Shezuri in the case of one who is
dangerously ill, and in the case of teruma of the tithe of doubtfully tithed produce [demai], but not in other
cases, e.g., in the case of his disagreement with the first tanna concerning a ben pekua.



2. Rambam, Hilchot Ma’achalot Assurot, 5:14, 7:3, 8:1 (Chabad.org translation)
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If one finds a living fetus [in the womb of a slaughtered animal] - even though it has been carried for nine
months, and it is possible that it will live, it does not require ritual slaughter. Instead, it is acceptable because of
the slaughter of its mother. If it steps on the ground, it requires ritual slaughter.
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When a person slaughters an animal and finds a fetus in its womb, all of its fat is permitted. [This applies] even
if the fetus is alive, because it is considered as a limb of [the mother]. If it was carried for the full period of
gestation and discovered to be alive, its fat is forbidden and one is liable for kerat for partaking of it. [This
applies] even if [the fetus] never stepped on the ground and does not require ritual slaughter. [Instead,] we must
remove all the forbidden strands of tissue and membranes from it as [is required] with regard to other animals.
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[The prohibition against partaking of] the gid hanesheh applies with regard to kosher domesticated animals and
wild beasts, even nevelot and trefot. It applies to a fetus and to animals that have been consecrated, both those
consecrated [for sacrifices] of which we partake and for sacrifices of which we do not partake. It applies to [the
gid] on the right thigh and that on the left thigh.

3. Selections fromTur, Yoreh De’ah 13, 64, 65
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If one slaughtered an animal and found a fetus in it, whether it is an 8 or 9 month old, whether it is alive or
dead, it is permitted and does not require slaughter, and its Chelev is permitted and its blood is prohibited. And
[the ruling] that a 9 month old does not require slaughter is specifically where it had not stepped on the ground,
but if it already had stepped on the ground, it requires slaughter [to be eaten], and anything that would prohibit
other slaughterings prohibits it, and its Chelev is prohibited... A 9 month old that was found in the womb of a
slaughtered animal and grew older and mated with an animal, [the baby produced] has no [ability to be eater
kosherly] through slaughter...
223 DY 02977 KOW RPIT N °1 "1 12 2977 KT N 1290 N IR O DR P20 12K 1712 RIW KD D2 72 R¥M) R0 0mwn
KO3 KDY YR A"V 0°91971 K7 170K 170K 02171 MOR ¥pp A"V 0797 DaR ypp
One who slaughters an animal and finds a fetus inside it, whether it is 8 or 9 months [developed] or dead or
alive, its fats are permitted. And this ruling that the fats of a 9 month [developed animal] are permitted is
specifically where it did not walk on the ground, but if it walked on the ground, it is prohibited. The Rambam
prohibited them even if it did not walk on the ground, and it does not seem correct.
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[The prohibition of Gid Hanasheh] is not practiced on a fetus or on an animal that does not require slaughter.

4. Shulchan Aruch, Yoreh De’ah 13:2, 64:2, 65:7 (edited Sefaria Community translation for 13:2)
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One who slaughters an animal and finds it Kosher, then found inside a fetus of 8 (months), whether alive or
dead, or a fetus of 9 (months) dead, it may be eaten and does not require slaughter. And if he finds inside a fetus



of 9 (months) that is alive: if it stood on the ground, it requires slaughter, but other treifot do not prohibit it. If it
did not place its hooves on the ground it does not require slaughter. And if its hooves are fused even though it
stood on the ground, it does not require slaughter. And some are in doubt.
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One who slaughters an animal and found an 8 or 9 month old fetus in it, whether it is alive or dead, its Chelev
and Gid Hanasheh are permitted. And [the ruling] that a 9 month old is permitted, that is specifically when it
did not step on the ground, but if it stepped on the ground, it is prohibited. And some say that if it had
completed its months and he found it alive, even if it hasn’t stepped on the ground, its Chelev is prohibited, and
one would be liable for karet. And one must remove all of the [relevant animal parts] that would contain
prohibited fats in other animals.
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[Removing the Gid Hanasheh] is not practiced on a fetus, so long as it does not require Shechitah, and some say
it does if it has completed its months and he found it alive (and the custom is to be stringent following the latter
opinion).

5. Rabbi Dovid Lichtenstein, Headlines 2, Page 409-410, 414-415 — Is Ben Pekua Meat the Solution to
Prohibitive Kosher Meat Prices?

Rav Weitman raised a different objection to this policy, claiming that in
today’s day and age, a mmpa 12 extracted before full gestation must be treated
no differently than a fully-gestated ny1pa 12. The reason why halacha treats a 12
‘n differently, Rav Weitman asserts, is because in ancient times, an animal born
in the eighth month was not expected to survive. The Piskei Ha-Rid (Chullin
72b) writes:
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A calf [extracted from its mother after] eight [months] — even though
it left [its mother] alive, its type does not require slaughtering, and it is
considered dead, because its life is not real life.

The Shach (Y.D. 13:9) similarly writes that a 'n 12 is “considered dead” — 2wn
nna. Rav Weitman further notes that when the Shulchan Aruch discusses the
status of the offspring of a n»pa 13, it speaks specifically of a fully-gestated fetus
who grows and mates:
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There seems to be only one reason why the Shulchan Aruch speaks in this con-
text about a 'v 12 — because the author could not envision a situation of a'm 2
growing and reaching the age of reproduction. Nowadays, however, we know
that a ‘'n1a is capable of living a long life, and Rav Weitman thus claims that a 2
‘n would have the same status as a 'v 13, both with regard to the requirement of
shechita, and with regard to the prohibitions of chelev and gid ha-nasheh.

Therefore, even though the nypa 12 solution is, at least in principle, effective
in avoiding the issue of mamv, it does not allow for the consumption of the
animals’ chelev and gid ha-nasheh.®



Pareve Meat?

Rabbi Rabi also advanced the claim that the meat of a n»pa 12 does not have the
formal halachic status of meat, and therefore, in principle, it may be cooked and
eaten with milk and dairy products. Although Rabbi Rabi does not believe that
this should be allowed as a practical matter, he makes this point as an example
of the unique status of n»pa 12 meat.” The practical importance of this claim is
that it offers yet another very significant advantage of Rabbi Rabi’s initiative, as
consumers who do not adhere to the halachic restrictions of a9na qwa (eating
milk with meat) would avoid this transgression when using n»pa 12 meat.

The basis for this contention is a passage in Rav Meir Simcha Ha-Kohen’s
Meshech Chochma (Bereishis 18:8)."® Rav Meir Simcha advances the theory that
when Avraham hosted the three angels and served them meat, the meat he
served was that of a mnpa 12. He then writes, ambiguously:

ayma, because the milk of a slaughtered animal is permissible [with
meat]; see Shaar Ha-Melech.

The source referenced here by Rav Meir Simcha is the Shaar Ha-Melech com-
mentary on the Rambam’s Mishneh Torah, written by Rav Yitzchak Nunis. In
Hilchos Issurei Mizbeiach (3:11), the Shaar Ha-Melech writes that just as milk
extracted from an animal after its slaughtering may, strictly speaking, be con-
sumed with meat," the milk of a nypa 12 may similarly be consumed with meat.®®
A nywa 12 does not require shechita (on the level of Torah law) because it is
covered by the shechita performed on its mother, and thus its milk has the
status of monw 15n — milk of a slaughtered animal — which is not subject to
the restrictions of 25ma .

Accordingly, the Meshech Chochma appears to claim that Avraham served
his guests the meat of a n»1pa2 12 together with its own milk. Since the milk was
not subject to the prohibition of 29na1 w3, it was permissible according to Torah
law to cook it and eat together with meat.”!

However, Rav Yehuda Cooperman, in his annotated edition of the Meshech
Chochma, understood this passage to mean that Avraham cooked the meat of
a mypa 12 in milk because the meat is not subject to the prohibition of 29ma wa.
According to Rav Cooperman’s reading, the Meshech Chochma drew a parallel
between the milk of a n»pa 12 and its meat. Thus, once the Shaar Ha-Melech
established that the animal’s milk may be consumed together with meat, it fol-
lows that its meat may be consumed together with milk.

As Rabbi Rabi noted, this is also how Rav Moshe Sternbuch understood the
Meshech Chochma’s comments, in his explanation of this passage in his Moadim
U-Zemanim (4:319): 2%na »1w1 n»pa 121 vnn monwn — “The slaughtering [of the
mother] renders the ny»pa 12 permissible, and it is permissible with milk”

Whether or not this is the view of the Meshech Chochma, it is very difficult
to accept. For one thing, the Shaar Ha-Melech — whom the Meshech Chochma



