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During preparation, please prioritize the sources which are marked with asterisks.
Questions are provided fo help guide preparation.

The Problem

1. *Rambam (12 century Egypt), Mishneh Torah, Hilchot Geirushin 1:1
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A woman can only be divorced by a written document which comes to her; this is called a get. There are ten essential

biblical elements in divorce: (1) The man can only divorce her willingly, (2) In a written document, nothing else...

The Solution?
Questions for thought regarding the Agreement:
(1) In Section Il - Why do we require the sentence beginning with “I recite”2 See sources 3 and 5.
(2) In Section Il - How might the husband’s conduct nullify the authorization? See source 6.
(3) In Section IV — What if they don't belong to such a community? See source 8.
(4) In Section VI - Is it surprising that we have the bride state her own conditions? See sources ? and 10.

2. Rabbi Michael Broyde, A Proposed Tripartite Prenuptial Agreement (Roman numerals and Headings added)

The groom made the following declaration to the bride under the chuppah (wedding canopy):

|

“I will betroth and marry you according to the laws of Moses and the people of Israel, subject to the following conditions:
“If I return to live in our marital home with you present at least once every fifteen months until either you or | die, then
our betrothal (kiddushin) and our marriage (nisv’in) shall remain valid and binding;

Il - Conditional Marriage

“But if | am absent from our joint marital home for fifteen months continuously for whatever reason, even by duress, then
our betrothal (kiddushin) and our marriage (nisu’in) will have been null and void. Our conduct should be like unmarried
people sharing a residence, and the blessings recited a nullity. The ring | gave you should be a gift.

“| recite this condition to our marriage not only during the wedding ceremony, but prior to our intimate relationship and
yichud (seclusion). | take a public oath that | will never remove this condition from the marriage.

“I acknowledge that | have effected the above obligation by means of a kinyan (formal Jewish transaction) before a beit
din chashuv (esteemed rabbinical court) as mandated by Jewish law. The above condition is made in accordance with
the laws of the Torah, as derived from Numbers Chapter 32. Even a sexual relationship between us shall not void this
condition. My wife shall be believed like one hundred witnesses to testify that | have never voided this condition.
“Under the chuppah | recite the formula, ‘Harei at mekudeshet Ii betaba‘at zo kedat Moshe veVYisrael al pi hatena’im
shekatavnu vechatamnu' ('Behold you are betrothed to me with this ring according to the practices of Moses and Israel,
subject to the conditions that we have written and signed’).

Il = Pre-Planning a Get

“Should a Jewish divorce be requested of me for whatever reason, by any Orthodox rabbinical court (beit din) selected
by my wife, even if at the time of our separation | explicitly reject the particular rabbinical court (beit din) she selects, |
also appoint anyone who will see my signature on this form or a copy of this form to act as scribe (sofeq) to acquire
pen, ink and feather for me and write a Gef (a Jewish Document of Divorce), one or more, to divorce with it my wife...
| undertake with all seriousness, even with an oath of the Torah, that | will not nullify the effectiveness of the Get, the
Jewish Document of Divorce, to divorce my wife or the power of the above-mentioned messenger to deliver it to my wife.
And | nullify any kind of a statement that | may have made which could hurt the effectiveness of the Gefto divorce my
wife or the effectiveness of the above-mentioned messenger to deliver it to my wife. Even if my wife and | should continue
to reside together after the providing of this authorization to divorce her, and even if we have a sexual relationship after



| have authorized the writing, signing and delivery of a Get, such a sexual relationship should not be construed as
implicitly or explicitly nullifying this authorization to write, sign and deliver a Get. My wife shall be believed like one
hundred witnesses to testify that | have not nullified my authorization to appoint the scribe to write the Gefon my behalf,
or the witnesses fo sign the Gefon my behalf or any messenger to deliver it to the hand of my wife.

IV — A Communal Nullification of Marriage

“Furthermore | recognize that my wife has agreed to marry me only with the understanding that should she wish to be
divorced that | would give a Gefwithin fifteen months of her requesting such a bill of divorce. | recognize that should |
decline to give such a Getfor whatever reason (even a reason based on my duress), | have violated the agreement that
is the predicate for our marriage, and | consent for our marriage to be labeled a nullity based on the decree of our
community that all marriages ought to end with a Gef given within fifteen months. We both belong to a community
where the majority of the great rabbis and the bafe/ din of that community have authorized the use of annulment in
cases like this, and | accept the communal decree on this matter as binding upon me. The beit din selected by my wife
shall be irrevocably authorized to annul this marriage when they feel such is proper and the above conditions are met.

V - The Marriage is Condlitional
“Furthermore, should this agreement be deemed ineffective as a matter of Aalakhah (Jewish law) at any time, we would
not have married at all...

VI - The Bride’s Condiitions

The bride replied to the groom:

“| accept this proposal of marriage subject to the condition that we are both in residence together in our marital home
at least once every fifteen months until either you or | die, then our betrothal (kiddushin) and our marriage (n/svin) shall
remain valid and binding;

“But if either one of us is absent from our joint marital home for fifteen months continuously for whatever reason, even
by duress, then our betrothal (kiddushin) and our marriage (nisv’in) will have been null and void, and | impose this as
a condition of my acceptance of this marriage proposal. Our conduct should be like unmarried people sharing a
residence.

“| acknowledge that | have accepted the above obligation by means of a kinyan (formal Jewish transaction) before a
beit din chashuv (esteemed rabbinical court) as mandated by Jewish law. The above condition is accepted in accordance
with the laws of the Torah, as derived from Numbers Chapter 32. Even a sexual relationship between us shall not void
the acceptance of this condition..

“| further declare that | would not have accepted a marriage proposal from a man if he were ever to revoke his
authorization to give me a get, or if as a matter of halakhah (Jewish law) as determined by an authorized beit din the
communal fakkanah (decree) were to be considered invalid.”

3. *Rabbi Moshe Isserles (16 century Poland), Shulchan Aruch Even haEzer 157:4
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And one who performs kiddushin for a woman, and has a brother who is an apostate, may perform kiddushin with a
dual-structure condition that if she should require yibbum before the apostate, the kiddushin is invalid.

4. Rabbi Yechiel Michel Epstein (19t-20t century Lithuania), Aruch haShulchan Even haEzer 157:15
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Know that many Gaonim have agreed regarding conditional kiddushin — Radach, Meil Tzedakah, Noda b'Yehudah,

Beit Meir. And even if he has a brother who is a cheresh, unsuited for chalitzah, he may perform conditional kiddushin.

Ditto if his brother is lost...

5. *Rabbi Yitzhak halevi Herzog (20t century Israel), Heichal Yitzchak 2:40
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Arranging a get for each soldier who goes to war is difficult when they separate, and impossible on a practical level
other than by arranging to license [an agent]. In this, too, there is great room for debate. Only, here we stumble into a
difficulty when the husband arrives on furlough. If the get has not yet been executed, there is concern for cancelling it
when he returns. Let us address this concern.
Rambam rules that if one tells witnesses to write thus, and he is then alone with his wife, and then the witnesses write
the getand deliver it to her, it is void. Ramban and others have disputed this, saying she might be divorced. But opposite
this [concern], we have already established that since he swears a serious oath, accepting upon penalty of cherem that
he will not cancel the agency, we may presume he has not cancelled it so long as we do not hear him do so explicitly.
All agree to this. Further: Why should he cancel it2 This concern is only where he wants to divorce his wife due to
enmity, but he wishes to give the get out of love, so why would we assume that because he lived with her as man and
wife he should be presumed to have cancelled the ge®

6. *Talmud, Gittin 33a
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Our sages taught: “If he cancelled the agent [illegally], the agent is cancelled, per Rebbe. Rabban Shimon ben Gamliel
said: He cannot cancel the agent, and he cannot alter his stated condition, for if he could, what would the court's
enactment be worthg”
But where do we find that a gef should be cancelled under biblical law, and because of “what would the court’s
enactment be worth” we would permit a married woman to wed?! Yes — All who marry, do so with the license of the
Rabbis, and the Rabbis remove his kiddushin from him.
Raveina said to Rav Ashi: That's fine for kiddushin with money, but what would one say regarding kiddushin with
conjugal relations? The Rabbis declare these relations to be acts of znut

7. Rabbi Ben-Zion Uziel (20t century Israel), Mishpitei Uziel Even haEzer 44:3
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In truth, when we examine the Talmuds we find that when the Sages said that the Rabbis removed his kiddushin from
him, it involved one of three types of cases:

(1) Removal of kiddushin from the start, not allowing them to be binding for even a moment, and this is specifically

where the kiddushin themselves were improper;
(2) Testimony that he is dead;
(3) Removal of kiddushin by validating a getin a case where there is reasonable doubt which could cancel it.

8. *Rabbi Shlomo Ibn Aderet (Rashba, 13-14t century Spain), Responsum 1:551
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If the communities, or every community, wished to erect a fence to prevent these problems, they could make an enactment
in full assembly, and remove thenceforth, or until such time as they choose, any money given to any woman of the
community, with a full removal as Aefker, unless she accepts it willingly and with her father’s will, or before so-and-so
and so-and-so, as they choose. And so | found that Rav Sherira Gaon enacted, him and his fathers, and telling another
community to do this.



9. *Rabbi Yosef Karo (16t century Israel), Shulchan Aruch Even haEzer 38:1
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One who executed conditional kiddushin is married, if the condition is fulfilled. If not, she is not married. This applies
whether the condition was set by him or by her.

10. *Rabbi Yehudah Rosanes (17th-18th century Constantinople), Mishneh I'Melech to Hilchot Gerushin 10:18
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This assumption that one would not choose to turn conjugal relations into znutis stated regarding both of them.

Opposition on Technical Grounds
11. *Mishnah, Ketuvot 7:7

...RXN 0°771 7°HY IRXMAN QN0 ;701D DWTIPH A°K 0°771 770V IRYNN 0171 DY TRW NIn SV IWRT DR 7 iran]
If one performs kiddushin for a woman on condition that she has no outstanding vows, and then vows are discovered,
then the kiddushin are invalid. If he marries her without restating the condition, and then vows are discovered, divorce
is required...

12. Rabbi Ben-Zion Uziel (20t century Israel), Mishpitei Uziel Even haEzer 44:2
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It emerges that if he states a condition at the time of marriage or relations, the condition is binding, and if it is not fulfilled
them the marriage is retroactively cancelled. And so appears the view of our master (Shulchan Aruch), who ruled, “If
one sets a condition in kiddushin and has relations without restating it, or marries her without restating it, a get is
required even if the condition is not fulfilled, in case he cancelled the condition in relations or marriage.” This indicates
that if he stated the condition explicitly at the time of relations, the condition is binding, and if the condition is not fulfilled
then the kiddushin are retroactively cancelled.
But the Or Zarua believed that even if the condition is made at the time of relations, his relations are [n0#229 znut. He
stated the condition because he thought his condition would be fulfilled, and so even though the condition was not
fulfilled, one cannot cancel these marital relations and the kiddushin are binding.

13. *Rabbi Moshe Isserles (16t century Poland), Shulchan Aruch Even haEzer 28:21
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If @ community enacts an agreement among themselves, that anyone who performs kiddushin without ten present and

the like [is not performing valid kiddushin], and one of them trespasses and performs such a kiddushin, we are concerned

for kiddushin and a get is required. Even though the community explicitly stipulated that such kiddushin would not be

valid, and they removed his money [which he used for the kiddushin], still, one should be strict in practice.

Opposition on Psychological Grounds
14. *Mishnah, Gittin 8:9
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Regarding one who divorces his wife and stays in an inn with her: Beit Shammai says she does not need a second get
from him, and Beit Hillel says she needs a second getfrom him.

15. *Rambam (12 century Egypt), Mishneh Torah, Hilchot Geirushin 10:19
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Some of the Gaonim ruled that any woman who has relations, with witnesses, requires a get, for we assume that one
would not make his relations znut. And they added cases to this... All of this is very distant from the ways of halachah
in my eyes, and one should not rely upon them, for the Sages only stated this assumption regarding one’s wife whom
one has divorced, or one who performs conditional kiddushin and then has relations without restating the condition.
She is his wife, and with his wife we assume that one does not make his relations into znutunless he states that it is znut
or he states the condition for his relations. But with other women, znutis assumed to be znutuntil it is labelled  kiddushin'.

16. *Rabbi Meir Simchah haKohen (19%-20th century Poland), Or Sameach to Hilchot Geirushin 10:19
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Because this assumption is not about the severity of the prohibition against znut. It is only that with one’s wife, one
regrets the get, or has relations without requiring the [formerly stated] condition...

17 .Rabbi Ben-Zion Uziel (20t century Israel), Mishpitei Uziel Even haEzer 44:4
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In conclusion, | say it would be appropriate and correct in these times to set a condition at the time of kiddushin and
chuppah to save the yevamah from being bound to yibbum. To save from concern that he forgives his condition, it would
be appropriate to require an oath to strengthen the condition, with both of them swearing “on the will of the public” that
they will not cancel this condition, and he will not perform kiddushin for her in any form, as long as he lives. This will
save us from concern that he might forgive the condition, and then there is no need to state the condition even during
the first act of relations. Mentioning the condition at the time of chuppah and kiddushin suffices, according to all views,
to avoid any doubt about forgiving the condition or having relations for the sake of [unconditional] kiddushin,

18. Rabbi Shemuel of Vidishlav (17t century Poland), Beit Shemuel to Even haEzer 38:59
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But within the view of the Shiltei Giborim, even if he makes an explicit condition, we say that at the time of relations he
intends kiddushin, even if the condition has not been fulfilled.

19. *Rabbi Yosef Karo (16 century Israel), Shulchan Aruch Even haEzer 148:1-2, 149:1
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148:1 - If one writes [a gef to divorce his wife, and decides not to divorce her, and is alone with her after writing it,
he shall not divorce her with that geflater, when he wishes to divorce her. And if he divorces her with the old get, she
is divorced, and may re-marry... And some say this is only where the husband held the actual gefand handed it to her,
but if he sent it via an agent and was alone with her after giving it to his agent, and then the agent gave it to her, she
should not re-marry on the basis of that get, although if she did re-marry, she would not need to divorce.
148:2 — Anyone who divorces conditionally... should not be alone with her until the condition is fulfilled... And it is
known that if he is alone with her, with two witnesses [to the seclusion].... Then even if the condition is fulfilled afterward,
she is only possibly divorced, in case they had relations and he cancelled the get
149:1 — One who divorces his wife and then has relations with her, and there are witnesses (or it is obvious to all that
relations have taken place, such as where we marries her), before she can wed another... we assume that he reunited
with her and had relations with her for kiddushin, not for znut ..



20. Rabbi Yitzhak halevi Herzog (20t century Israel), Heichal Yitzchak 2:41
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| say explicitly and wholeheartedly that even if, during the intervening period - meaning from today’s recorded date until
the time when official word comes that | am among the missing, or that word comes of my loss, Gd forbid, from the
world — | return to my wife once or more often, and | am alone with her in the manner of marriage as husband and
wife, this agency shall by no means be cancelled.

21.Rabbi Avraham Zvi Hirsch Eisenstat (19™ century Lithuania), Pitchei Teshuvah Even haEzer 141:59
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See Responsa Galya Masechet, who argued that the principle of “an illegal act can have no legal standing” is not at

all relevant here. If one wrote a getto divorce his wife personally or via agent, and he swore not to tear up the get, and

then he broke his oath and tore it before giving it, could one say that since he violated his oath, the tear is not a tear

and he could use the getfor divorce?! The same is true here, efc.

22.Rabbi Shemuel of Vidishlav (17t century Poland), Beit Shemuel to Even haEzer 38:67
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“The kiddushinis invalid” — As long as she did not forgive [her condition]. And if he married her, we take it as a certainty
that she forgave the condition, since she knew the condition had not been fulfilled.

Area of the Agreement | Supporting Example Legal Challenges Psychological Challenges
Yibbum is different:
1) He is dead, unconcerned

Yibbum is different:

Avoiding She is sinale anvwa about a znutlabel;
Conditional Marriage Yibbum with g'e anyway 2) He has no kids to be affected
an Apostate by a znutlabel
He may forget the condition They don’t want their relations to
be znut
R’ Herzog's idea IDF case is different:

IDF case is different:

for IDF wives 1) There was opposition;

1) He is only there for days;

to avoid an - . 2) Their love is strong;
Pre-Arranged Gef agunah situation 2) She is likely single. 3) They expect to use the clause.
when soldiers Can't make an agent He lives with her for years

disappear before the wedding He refuses to give a gefnow

Nullifying needs a get

Rashba’s suggestions
for communities We've never had such a
communal enactment

Communal Nullification




