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1. Accreditation Criteria: Professionalism, Category 2: Client Service
Recognizing and being sensitive to clients’ circumstances, special needs, and intellectual capacity (e.g., multi-cultural,
language, gender, socioeconomic status, demeanour)

Cases

e Sarah, an observant Jew, wishes to file suit against her neighbour, David, for damage caused by his dog to
her lawn. David is Jewish as well, and Sarah files suit in Beit Din. David refuses to go to Beit Din. What are
Sarah’s options in Jewish law?

e Miriam, an observant Jew, invested in a business run by Timothy, who is not Jewish. Alleging fraud, Miriam
wishes to sue Timothy. Is Miriam obligated to sue Timothy in a Beit Din2

e Jill and Jane, both observant Jews, have been business partners for many years, and they now have a dispute
regarding the terms of their profitsharing agreement. They would like to go to a non-Jewish arbitrator, who
will operate neither by Jewish law nor by Ontario law. May they do so?

e Jonathan, an observant Jew, is a tenant of an observant Jewish landlord, Chaya. Jonathan believes that
Chaya has failed to fulfill her duties as a landlord, such as by failing to provide adequate heat in the winter.
May Jonathan take the case to the Ontario Landlord and Tenant Board?

2. LSUC Rules of Professional Conduct (2014), Rule 3.1-2

A lawyer shall perform any legal services undertaken on a client’s behalf to the standard of a competent lawyer.

[10] In addition to opinions on legal questions, the lawyer may be asked for or may be expected to give advice on
non-legal matters such as the business, economic, policy, or social complications involved in the question or the course
the client should choose. In many instances the lawyer’s experience will be such that the lawyer’s views on non-legal
matters will be of real benefit to the client.

What is the goal of a judicial system?

3. Merryman, Perez-Perdomo, The Civil Law Tradition: An Introduction fo the legal Systems of Europe and latin
America, pg. 128

The Corpus Juris Civilis of Justinian was not restricted to Roman civil law. It included much that had to do with the

power of the emperor, the organization of the empire, and a variety of other matters that lawyers today would classify

as public law.

4. Prof. Mathieu Tillier, Judicial Authority and Qadlis” Autonomy under the Abbasids, Abstract

As Joseph Schacht argued in the 1950s, the office of gadi began in the Umayyad period as that of a “legal secretary”
to provincial governors. Documentary evidence from Egypt confirms that governors were indeed regarded as being
the highest judicial authority in early Islam, and that their legal powers far surpassed that of any other judge. In large
cities, governors appointed and dismissed qadis at their will; decisions taken by gadis’ could be swiftly overruled by
political authorities. Although the Abbasids reformed and centralised the judiciary in the second half of eighth century
AD, qgadis were still subordinate to reigning rulers and unable to impose judgements that displeased the caliph or his
main representatives.

5. Dale Andrade, The Aztec Legal System (2004)

Aztec judges were known by the title “Techuhtlatoque” which means “lords that govern the public well being and
speak it”. Judges were greatly respected members of the community and were seen as the literal embodiment of the
emperor’s justice. The emperor appointed judges, with the exception being barrio judges who were elected by their
calpuli. Many Aztec judges were members of the nobility and had numerous responsibilities outside their judicial
capacity including military service, political duties and tending to their temple (priests could be judges). Priestjudges
would be a particularly fearsome sight as many priests were painted black and had long hair matted with dried blood
from a long night of ritual bloodletting.



6. Talmud, Gittin 88b
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Rabbi Tarfon would say: Wherever you find the courts of idolaters, you may not resort to them even should their

decisions match those of Israel. It is written, "These are the judgments you shall place before them" — before them and

not before idolaters...

7. Rabbi Moses Maimonides (Rambam, 12th century Egypt), Mishneh Torah, Laws of Courts 26:7
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One who litigates before idolatrous judges and in their courts is wicked, even should their decisions match those of
Israel. It is as though he had blasphemed and raised a hand against the Torah of Moses our master... Where the
hand of idolaters is stronger and one's opponent is powerful, such that he cannot claim from the opponent in Jewish
courts, then he should claim from him before Jewish judges first. Should he refuse to come, one could then seek
permission from the Beit Din and rescue his property from the opponent in the laws of the idolaters.

8. Rabbi Moses Nachmanides (Ramban, 13 century Spain) to Exodus 21:1
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Should the two litigants want to come before a regular Jew, this would be permitted; where they accept him, his

verdict stands. However, they may never come before idolaters to judge according to their laws.

9. Talmud, Bava Kama 113a
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Samuel said: The law of the kingdom is the law.

10. Rabbi Shlomo Yitzchaki (Rashi, 11t century France), Commentary to Shemot 21:1
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Do not bring it before their courts, for one who brings Jewish litigation before non-Jews desecrates the Name and
honours idolatry, treating it as important.

11. Rabbi Shlomo ibn Aderet (Rashba, 13t century Spain) 6:254
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To deduce from this [principle of obeying government legislation] to follow the ways of the nations and their laws -
Gd forbid that this holy nation act thus! All the more so if they will now increase their sin, uprooting the portion of a
father upon his children, depending upon this fragile reed! One who does this tears down the walls of the Torah and
uproots root and branch, and the Torah will demand recompense from his hand. One who increases his wealth thus
will stumble in his own deeds. And | say that any who rely on saying that this is permitted because we must obey the
law of the land is mistaken and a thief... He uproots all of the laws of the complete Torah. Why would we need the
sacred texts which Rebbe, and then Raveina and Rav Ashi, composed for us@ Let them teach their children the laws of
the nations, and build for them patchwork altars in the madrassas of the nations! Gd-forbid, let there not be such in
Israel, lest the Torah wear sackcloth. ..

12.Talmud, Shabbat 10a
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A judge who judges truthfully, even for a moment, is considered by Scripture as a partner of Gd in creation.



13.Talmud, Sanhedrin 7a
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A judge who judges truthfully causes Gd to be manifest in Israel, as it is written... And a judge who does not judge
truthfully causes Gd to leave Israel, as it is written...

14.Rabbi Avraham Yeshayah Karelitz (Chazon Ish, 20t century Israel), Sanhedrin 15:4
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Even though the community has no judge to adjudicate via Torah law, and they need to appoint a wise person to
follow human ethics, they may not accept the laws of the nations or to establish their own laws. One who judges every
case that comes before him as it appears to him, is carrying out what is recognized as compromise, and it does not
appear that they have left the source of living water to excavate broken cisterns. But if they settle on laws, they
desecrate Torah, and regarding this it is said, “Which you will place before them” — and not before laypeople.

A side note

15. Decree of Rabbeinu Tam’s court (12 century Western Europe), Responsa of Maharam meiRotenberg 3:78
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And we voted and decreed and excommunicated and banned any man or woman, near or far, who brings another to

the laws of the nations (idolaters), or compels via the nations (idolaters), whether noble or citizen, ruler or officer,

other than with their mutual agreement and kosher witnesses...

16. Rabbi Binyamin ben Matityahu (16 century Greece), Binyamin Zeev 282
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| said that in such a place silence is inappropriate, from what | saw and my ears heard of the band of wicked people,
six people of the leaders of this work, aside from their progeny, who gathered and went to the municipal judge and
produced a decree from him that no sage, Rabbi or appointee of Israel may judge Torah law — whether on financial
matters, marriage and divorce, or bans and excommunications, other than with the judge’s permission. Are there no
judges in Israel2 Why do the wicked of our nation elevate themselves, to follow their evil whims...

17.Rabbi Shlomo ibn Aderet (Rashba, 13th century Spain) 2:290
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You asked: Tell me, when it says, “Anyone who appoints an improper judge is as though he plants an asheirah,” what

should we do in cities where there are none who know so much as one letter, and we need to appoint them to judge

and arbitrate against the will of the litigant2 If we do not appoint anyone, they will go to the courts of the non-Jews...

Case #1: What if you are stuck?

18. Rabbeinu Asher (Rosh, 13 cent. Germany, 14t cent. Spain) to Bava Kama 8:17
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Bava Kama 92b: "What is the source for people's statement, 'If you summon your friend and he does not reply, knock

down the wall atop him?' It is written [Yechezkel 24:13], 'Since | purified you and you were not purified [from your

impurity], you will not be purified again.'

This led Rav Paltai [Gaon] to rule, "Where Reuven claims from Shimon, and Shimon refuses to come with him to court,

Reuven may bring him to non-Jewish courts to remove his own from Shimon's hand."




19. Rabbi Ovadia Yosef (20t century Egypt, Israel), Yechaveh Daat 4:65
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Representing a defendant who has been compelled to come to [secular] court because the plaintiff refuses to have his

case judged under Torah law, forcing the defendant to have his case judged in the [secular] court — a lawyer may

represent him in order to save the victim from those who would harm him.

20. Rabbi Chaim Benveniste (17 century Turkey), Knesset haGedolah to Beit Yosef Choshen Mishpat 14:28
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| saw in Rabbeinu Asher... and from his words it appears that even without permission from a Jewish court, one may

bring him to non-Jewish courts, unlike the position of Rav Sherira Gaon, Rambam, Mordechai, Baal haTerumot...

e Perhaps removing one's property from his hand does not require a court's permission, but claiming payment
from him would require permission from a court...

e Or perhaps, Rosh and Tur believe that one needs permission from the court only when suing a powerful
person, for two reasons: 1) His refusal is not called 'refusal' unless he is summoned to court and he does not
wish to go, which is via court summons [since his normal conduct is intransigent, and he doesn't display
serious infransigence unless he refuses a summons]... or 2) Lest this action cause a problem. If the court sees
potential problems it certainly will not permit... And so one may deduce from Rav Paltai Gaon's omission of
"powerful".

21.Talmud, Bava Kama 27b
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There was a shared well, and each day one partner would draw from it. Once, one partner drew water on another's

day; the other protested, "It is my day!" but he did not listen. The partner took a shovel handle and struck him.

The judge said, "May he hit him one hundred blows with a handle; even according to the view that one may not

perform his own justice, in a case of loss one may perform his own justice."

22.Rabbi Moses ben Nachman (Ramban, 13t century Spain), Responsum 63
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| do not know this leniency, and | do not recognize these authorities. Rather, where a powerful debtor does not want
to go fo a Jewish court, one may not bring him before nonJews to judge unless a Jewish court first writes an
authorization upon his assets. If necessary, one may then judge before non-Jews, and should they compel him to do as
the Jewish judges decreed, one may collect it. In this case there is no "'before them' and not before non-Jews."... First,
the law of the land is binding. Second, as the Talmud says there, "May he hit him one hundred blows with a handle."
Since he does not listen and there is no remedy before Jews, it is like saving one's property from bandits.

23. Rabbi Sherira Gaon (10t cent. Babylon), cited in Beit Yosef to Tur Choshen Mishpat 26:2
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Where Person X has been found liable for a debt or charge, and they cannot produce it from him, and there is a local
non-Jewish court which does not accept bribes and which accepts Jewish testimony, the elders and students may testify
before the judge that X owes Y. It is a mitzvah to do this. Even where the victim is not Jewish and the thief is Jewish,
witnesses testify before a judge who is not wicked, and he judges the Jew... Where a Jew rebels against judgment [by
Beit Din], they first warn him publicly. Should he not accept it, then they would testify against him and collect from him
in non-Jewish courts. Our practice is to announce it three times in the synagogue, and then permit this.

24.Rabbi David ibn Abi Zimra (15t-16th century Spain/Israel/Egypt), Shu”t Radvaz 1:172

972 WR TUTM,AEA PTY 1930 XY PIT HYIAT W TINA AW 0P NI 20177 1712 173 MEYNI YA 1R T9RY
LY 1Y '2"M0Y DW oPNIRDAY C197 T ,AWR 2T RIIW YAY DR 1772 SN212° RY' 17 0K 12I1R)

ORW , 1YW Y1Ip PT M2 OPRY 110D 079V oY 9 R 0T MY 19 1103 1°0RY .. AN SV 93y a7 12X 1wn

.M27R7 N30T 991 770 9727 DY M2v? anIX 1772 X2 00192 w0 IR P77 aNIR 1702

Question: Reuven and Shimon fought over litigation. They chose judges to adjudicate, and swore to accept them.

Because of the toughness of the litigants, the judges could not adjudicate, and Reuven’s chosen judge said to him, “I

cannot judge Shimon, for he is tough; go to the courts of the idolaters.” And so he did...

Answer: Reuven violated the law of the Torah... For even had both judges permitted it, he should not have relied on

them, as they are not the established municipal court. Choosing them to judge or arbitrate between them does not

include choosing them to violate Torah or the agreement of the communities.

25. Rabbi Shalom Mordechai Schwadron (19t century Poland), Responsa of Maharsham 4:105
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He asked whether a lone av beit din may permit summoning to secular court someone who is recalcitrant about going

to beit din. In my humble opinion, since Bach 121 stated that in our lands, accepting a Rabbi for a defined period of

time is like accepting explicitly that he will judge cases alone... it is true here, too, regarding permitting litigation in

secular courts...

26.Rabbi Yechiel Michel Epstein (19t-20th century Lithuania), Aruch haShulchan Choshen Mishpat 26:2
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Where the litigant is powerful and the court lacks the power to force him to court, the other party is obligated to warn
him first before the court. When it becomes clear to the court that he does not wish to go, the other party takes the
court's permission and saves what he is due in non-Jewish litigation.
However, this is only where the court knows that the refusing party owes him by Torah law, such as where he has a
document. Where it is not clear to them that he owes, they do not give permission to litigate there, lest that court take
his money illegally. Rather, they permit him to work with the non-Jewish court to compel the litigant to come to the
Jewish court.
Where he cannot do this, and the case is not clear to the Jewish court, then the Jewish court may hear claims from the
plaintiff, as well as testimony, and clarify as best they can according to what they see. If it appears to them that the
refusing party owes the plaintiff, then although one cannot know with full clarity from one side's argument, still, since
the refusing party does not wish to respond before the court, as he has done so shall be done to him, lest a sinner be
rewarded. They permit the plaintiff to pursue judgment in non-Jewish courts. ..

Case #2: What if the defendant is not Jewish@

27.Rabbi Shimon ben Tzemach Duran (Majorca, Algeria, 14t-15th century) Tashbetz 4:3:6
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Even when dealing with a nonJew, one may not litigate in the [secular] courts. This is mentioned in Midrash
Yelamdeinu, and in the Sheiltot to Parshat Mishpatim and Parshat Shoftim... The fact that people go to courts with non-
Jews today is to save our property from them... for the non-Jews do not listen to our judgments and do not pay Jews at
the word of a beit din.

28.Rabbi Yehoshua Pinchas Bombach (19120t century Poland), Ohel Yehoshua 2:115
MY Tww SR PR "R 00192 N2 072 N TN PRaRR PR o0 712w 91,98 C10T Trva? [2Mov] 1nm R
..0™M2Y 1102 2RI VW POV T PR IO IR 727 97 1R 02 2O9R QW P00 W RY MRV DRIWS T8 0K
20PN T2 WORW IR R V12N 2% WOR R 212 PRI KD PUTY 07,270 MR T2 200 DY 120D 1901w R0
MY INT OPYN ¥ PAw 7" 0192 WA PR 1112 PRIV IR DWW TP 2277 907 9" 09N aa? 17°09° 1Y nw
...0™M2Ya PO R
[Non-Jews] are not commanded to establish Jewish judges, and as long as their court does not accept bribes they may
judge before them. If so, the Jew is not performing a prohibited mission. As far as the Jew himself, he is not viewed as
esteeming the idols by not going to a Jewish court, for this is not his business; he is an agent of the non-Jew... As a
result, the Jews may claim their own debt under the laws of the nations, for the property has not been divided between
[the Jewish directors and non-Jewish shareholders]. They cannot claim half or one-third of the bill of exchange, for they
would then lose entirely. But one could say that they must, before claiming from the Jew, summon him to judgment and
declare before the beit din that they will only address their portion, and not that of the non-Jews...

Case #3: A Non-Jewish arbitrator

29. Rabbi Joseph Karo and Rabbi Moses Isserles (16t c. Israel, Poland), Code of Jewish Law Choshen Mishpat 22:2
(12 797 2127 R ,1°197 717 720 OR 9aR) L1192 NTOH M0RY L0170 IR PR LN 1P 129K L1077 092010 T2 1YY 2P OX

Rabbi Karo: If a litigant accepts a non-Jew as judge, even with a formal act of acceptance, the act is nothing and he

may not litigate before him.

Rabbi Isserles: But if he already judged before him, he cannot recant.

30. Rabbi Shabbtai HaKohen (17t century Poland), Shach to Choshen Mishpat 22:15
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One who examines the words of the Mordechai there will see that this is not his distinction... It appears that
specifically in that case [he said to recant] where the party had clearly accepted to litigate under the laws of the
nations, “our enemies as judges” holding to their values and law. As opposed to the case of the Mordechai [where he
said not to recant] where they had accepted to be judged by a specific non-Jew, explicitly. This non-Jew was credible
to them, and it was not about accepting the statutes of the nations and their law...

Case #4: The Landlord-Tenant Board

31. http://dinonline.org/2016/02/17 /complaint-on-landlord/

Am | allowed to file a complaint on my landlord to the local authority2 (My rental agreement with landlord is subject to
NYC rent stabilization laws. | have several issues with my landlord such as not always providing minimum heat
mandated by local guidelines. Filing a complaint may allow me to obtain a rent reduction under the local law.)
Answer: If your landlord is not keeping to the agreement of the contract with regards to the price [rent stabilization] or
maintenance [heating], and your only recourse is to file a complaint to a local authority, this would be permitted. If the
landlord is Jewish, he should first be summoned to Bais Din, if he refuses, Bais Din will give permission to turn to the
courts.

32. Residential Tenancies Act, 2006, SO 2006, ¢ 17, 168(2)
The Board has exclusive jurisdiction to determine all applications under this Act and with respect to all matters in
which jurisdiction is conferred on it by this Act. 2006, c. 17, s. 168 (2).



