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The problem: How does an ethos work?

1. Responses of the Orthodox Union’s Rabbinic Panel, pg. 4

A weltanschavung [worldview-MT] emerges from the totality of the vast sea of halakhah and Torah thought, and this
collective world view serves as the basis of our avodat Hashem. These overriding principles are mined through the
examination of mikra, halakhah, and precedent.

Mikra: While most legal sections of the Torah are comprised of specific commands, many general injunctions can be
found as well. Examples of such general directives include “kedoshim tihiyJ" (Vayikra 19:2), “shabbaton” (Vayikra
23:24) and “v’asita hayashar v'hatoV' (Devarim 6:18). The Ramban’s commentary to these pesukim, as elaborated
below, highlights the manner by which these general exhortations significantly shape normative practice.

Halakhah: A comprehensive study of the details of specific halakhot reveals fundamental principles which provide
guidance for the development of a deeper and more expansive understanding of the details themselves. As our Rebbe,
Rav Yosef Dov Soloveitchik, zt”/wrote, “Out of the sources of Aalakhah, a new world view awaits formulation.” For the
Rav, the appreciation that Torah values could be derived through the examination of the Torah’s legal sources was
fundamental to an understanding of Torah and the halakhic decision making process. These fundamental principles
represent an important part of what we call the mesorah.

Precedent The Torah worldview is also shaped by precedent. While, as discussed earlier, long-established practice
assumes presumptive validity that is due enormous respect and deference, historical practice also serves as a source of
more general guidance. Precedent in one area of halakhah is assumed to reflect fundamental truths and principles that
help shape the halakhic ethos, and which thereby influence the resolution of sheilot in related areas. In particular, the
halakhic ethos plays a critical role in providing guidance in addressing the original halakhic challenges of each
generation.

Category 1: Applying Halachic Principles
Question: How do we apply known principles to specific casese See #2, 5, 7, 8

2. Mishnah Pesachim 4:5

127 .2°902 2100 CTONON 2PN D021 ,7WIW PR IRPA MWYL XYW NI 217 LW 2R AYWN1A RPN MWYL AT 2pn
.02 T°170 XY QTR WY 077 IR DRO9D3 12 N

Where they customarily perform melachah on Tishah b'Av one may do so, and where they customarily do not perform

melachah on Tishah b'Av one may not do so. Everywhere, Torah scholars are idle. Rabban Shimon ben Gamliel said:

One should always make himself into a Torah scholar.

3. Rabbi Yosef Karo (16! century Israel), Shulchan Aruch Orach Chaim 123:4
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Adding to the three steps is yuvhara.

4. Rabbi Dr. Avraham Sofer Avraham (215t century Israel), Nishmat Avraham Orach Chaim 301:11:2
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R' Yehoshua Neuwirth told me... It is logical to contend that such a patient could go out with the device on Shabbat
even without an eruv (in an area which was not a full-fledged public domain), if he would wear it in an unusual way...
They permitted rabbinic prohibitions for dignity (and here it is a double rabbinic prohibition, transporting to a karmelit
in an unusual way — ASA)... And my mentor told me that this is a matter of dignity for such a diabetic, for without this
permission he could never, in his entire life, leave his house on Shabbat. He added, though, that this permission is only
for a mitzvah... He noted that people would talk about someone who never attended synagogue or Torah classes, and
this is also an element of "dignity".



5. Rabbi Eliyahu Bakshi-Doron (21¢t century Israel), Binyan Av 2:55:3
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The honour of an individual who decides to honour himself and be arrogant, refusing to carry a sack or box [to return

it], is based on personal calculations and he cannot thereby exempt himself or override a rabbinic prohibition... Just the

opposite, he should conquer his character and not cancel the mitzvah.

6. Rabbi Mordechai Yaakov Breisch (20t century Poland, Germany, Switzerland), Chelkat Yaakov Yoreh Deah 99
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A very elderly woman who cannot travel by foot beyond a few steps with the aid of a walker — and for some time, when
she has been suffering from her illness, her doctor has given her pills. He told her that the nature of these pills is that
after taking them, from time to time one bleeds from the chest or from that place... And for more than 20 years she has
not had the way of women, and in her current health situation she cannot count seven clean days and immerse. And
the husband must take care of her, helping her when she moves from her place or when she wishes to sit down after
walking some steps, and the like. Both of them are Gd-fearing; what should they do?

7. Rabbi Yosef Chaim Sonnenfeld (19120t century Hungary, Israel), Salmat Chaim Even haEzer 18
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Regarding perfume of someone who is an ervah, one may not smell them, “lest he be led to kiss or have physical
contact.” One should analyze: why did [the Shulchan Aruch] mention both? Physical contact includes kissing!
Answer: It used the text of Rabbi David Abudraham. Apparently, this means to say that the essential physical contact
which is prohibited is specifically in the manner of affection, like kissing, but it is known that they also kiss from afar...
They make a sign with the hand from afar, a sign for kissing. Apparently, this would be prohibited with an ervah, too.

8. Responses of the Orthodox Union’s Rabbinic Panel, pp. 8-9

From a legal standpoint, there are multiple challenges to the ordination of women and the appointment of women to
formal clergy positions: The Sifri (#157, to Devarim 17:15) states that a woman may not be appointed king. The
Rambam (Hilkhot Melachim 1:5), based on the Talmud (Yevamot 45b), extends this prohibition beyond kingship to any
position of serarah (formal communal authority)...

Consideration of the ordination of women also raises questions regarding the nature of semikhah. While contemporary
semikhah differs from classic semikhah (as described in the Talmud) in many regards, it must, nevertheless, be viewed
as an extension of the original institution of semikhah...

Finally, the sanctity of the synagogue demands a particularly enhanced level of modesty - as illustrated by the requirement
of a mechitzah...

Category 2: Defining Halachic Principles
Question: What empowers Sages to define halachic categories and apply them?2 See #9, 10, 11, 12, 15

9. Rabbi Asher Weiss (215! century Israel), Minchat Asher Devarim 27:1
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In the entire Torah, the Sages of the Spoken Torah only explain the Torah’s intent. But in mitzvot and laws which have
been given into their hands, they are like lawgivers, empowered even to be lenient in biblical matters for the needs of
the moment or to prevent financial loss, even though in other areas the Sages lack the power to uproot biblical law [in
permitting] an action.



10. Talmud, Chagigah 18a
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“Six days you shall eat matzot, and on the seventh day shall be an atzeretfor Gd.” As the seventh is halted (atzur), so
the six days are halted. Then just as the seventh is halted from all melachah, so the six days should be halted from all
melachah? The text says, “And on the seventh day shall be an atzeref’ — the seventh is halted from all melachah, but
the six days are not halted from all melachah. The text assigned it to the Sages to say which day is prohibited [from all
melachah] and which is permitted, which melachah is prohibited and which melachah is permitted.

11. Midrash, Mechilta Bo 9 (similar in Mishpatim 20, Ki Tisa 1, Sifra Acharei Mot 5)
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“And you shall guard this day for all of your generations” — Why was this stated? The Torah had already said, “All

melachah shall not be performed on them!” From there | would only have known that a person may not perform those

acts which are prohibited as melachah. How would | know of those acts which are prohibited as shevu® This is taught

from the verse, ‘And you shall guard this day,” which includes those acts prohibited as shevut.

12. Rabbi Eliyahu Cramer (Vilna Gaon, 18t century Lithuania) on Mechilta Bo 9 #13
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Make a fence and protection. We then find that it is given to the Sages to create a protection.

13.Rambam (12 century Egypt), Mishneh Torah, Hilchot Avel 14:1
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There is a rabbinic mitzvah to examine the sick... and to be involved in all burial needs... Even though all of these are
rabbinic mitzvot, they are included in, "Love your neighbour as yourself."

14.Rabbi Asher Weiss (215! century Israel), Minchat Asher Devarim 27:2
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The Sages knew that the world could not survive without justice, lest wicked people build and each person swallow the
next. Therefore, it was given to the Sages to establish the definition of a court, and who would be suited to judge and
rule even after ordination ceased. They established that as long as there is ordination in Israel, one who lacks ordination

is disqualified from judging, but once ordination halts then even one who lacks ordination can judge...
And we have also found, similarly, regarding credibility of a lone witness to testify for a woman [to re-marry], that the
early authorities asked how the Sages could have trusted one witness for a matter of ervah. Biblically, matters of ervah
require at least two... And the Ritva (Yevamot 88a) praised his mentor, the Ra’ah, for giving this answer. He answered
that the Sages knew that when dealing with something which would become known, and which has such serious
repercussions in the end, they certainly would testify honestly, and she would be careful before re-marrying, and when
she examines and marries she does it well. We are witnesses to it. And such publicity is considered everywhere like full
testimony, even biblically, and Scripture assigned it to the Sages to know what is considered “public and known to be
true” such that it should qualify as testimony. And when we say, “Because of jgun the Sages were lenient,” this means



that the Sages who are normally strict are lenient here, to consider it public and to judge it as clear testimony so long
as contradictory witnesses do not come.”

It appears that his basis is that the Sages know that aside from believing two witnesses, the Torah assigned to the Sages
to “set the nails” in the laws of evidence and clarification of doubts. We have seen that the Sages established novel
laws in these areas, like migo, “One does not pay early,” the presumption that a woman examines the situation before
re-marrying, and the like, and the matter is assigned to them, as we have explained. And even though there is no proof
to this from the text, this is what the Sages knew.

15.  Rabbeinu Nisim (14th century Spain), Commentary to Sanhedrin 86b
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And don't be troubled by the general statement, “Where did He command us2 From ‘You shall not stray,”” which sounds

like rabbinic law is biblical. That's only an asmachta... For just as the text assigned to the Sages the role of accepting

and explaining the Torah, so we should listen to them when they enact buffers for the Torah.

Category 3: Halachic Innovation
Question: What empowers Sages to create decrees and enactments? See #17-20, 23-24, 27-28

16.Rabbeinu Asher (13th-14th century Germany, Spain), Responsa of Rosh 101:1
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True, the Gaonim wrote that even though we do not litigate fines today, still, we compel people to accept the word of
the Sages of that generation... And the text and scripture assigned it only to the Sages, leaders of the generations, who
set and embed nails, and who at times are more lenient than the Talmud'’s laws, and who at times are more strict to
create a buffer and fence as needed for that time.

17.Rabbi Yisrael Isserlein (Austria, 15t century), Terumat haDeshen, Pesakim 175
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And do not be surprised that | require you to testify in the absence of the litigant, for Raavan wrote that since it is
acceptable to receive testimony in the absence of a litigant due to oness, we see that bedieved it is acceptable even
without oness. He also wrote that where there is no time to wait for [the litigant] we accept [the testimony]; we see that
we are lenient in the matter where there is some reason. And in our case, too, since we know that acceptance of
testimony will be prevented by force and strength if he will learn that we are accepting it in his absence...

18.Rambam (12th century Egypt), Mishneh Torah, Hilchot Mamrim 2:9
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Since a court may decree and prohibit that which is permitted, and its prohibition will stand for generations, and they
also may permit Torah prohibitions temporarily, what is the Torah's prohibition, “You shall not add to it, and you shall
not subtract from it"2 If the [Sages] say, “Poultry is biblically permitted, and we will prohibit it and inform the nation that
this is a decree lest people come to sin, by saying, ‘Poultry is permitted because it is not specified, so, too, chayot are
permitted for they were not specified,” and then another might come and say, ‘Beheimah flesh is also permitted, other
than goat,” and then another might come and say, ‘Goat flesh is also permitted in the milk of a cow or ewe, since the
Torah only says ‘his mother’, of his species,” and then another might come and say, ‘Goat milk which is not from its
mother is also permitted, for the Torah says ‘his mother’,” therefore we will prohibit all meat in milk, even poultry,” this
is not adding, but only making a buffer for the Torah.



19.Raavad (12t century France) to Mishneh Torah, Hilchot Mamrim 2:9
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All of this should be carried away by the wind, for anything they decree and prohibit as a buffer and protection for
Torah is not subject to “you shall not add,” even if they establish it for generations and make it like Torah and link it to
Scripture, as we find in various places, “It is rabbinic, and the text is an asmachta.” And if they subtract for a temporary
need, like Eliyahu on Mount Carmel, this is also biblical, for “It is a time to act for Gd; they have nullified Your Torah.”

20.Rambam (12 century Egypt), Introduction to Commentary to Mishnah, Taxonomy of Laws
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And the fourth segment are laws established by the prophets and Sages of each generation, as a fence and buffer for
the Torah. These fulfill Gd's general command, “And they shall guard My preserve,” regarding which we have a
tradition, “Make a preserve for My preserve.” These are what the Sages term gezeirot... And when everyone agrees to
one of these gezeirof, one may never violate it. And as long as the prohibition spreads in Israel, there is no way to
cancel the gezeirah, and even prophets cannot permit it...
And the fifth segment are laws created via analysis to arrange human affairs, not adding to the Torah and not subtracting
therefrom, or in matters involving repairing the world in matters of law. These are what the Sages term takkanot and
minhagot. One may never violate them, since the entire nation has agreed to them...

21.Rambam (12 century Egypt), Mishneh Torah, Hilchot Mamrim 1:1-2
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The great court in Jerusalem is the essence of the Spoken Torah, and they are the pillars of Aora‘ah, and from them law

and statute emerges for all Israel... Anyone who does not follow their ruling violates a prohibition, “You shall not stray

from that which they tell you, neither right nor left.”

22.Ramban (13 century Spain), Commentary to Sefer haMitzvot, Shoresh 1
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It is clear and without any confusion that we must inform that this prohibition of “You shall not stray” applies only to their

explanations of Torah... But new mitzvot have no basis other than in the verse, “Ask your father and he will tell you,

your elders and they will tell you.”

23.  Rabbi Shlomo ibn Aderet (13" century Spain), Commentary to Rosh HaShanah 16a
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The law did not say there that there is an issue of adding other than where he adds on his own initiative, like a kohen

who adds a blessing on his own... But when the Sages stand and enact for a need, there is no issue of adding, for the

Torah has already said, “By the Torah they shall teach you [you shall act].”

24.  Rabbeinu Nisim (14 century Spain), Commentary to Avodah Zarah 14b 5'">%57 %572
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There are three legal categories:

e Where the prohibition has spread through most of Israel, no court may cancel the words of another court, even
where it is greater in wisdom and number. This is the reason for the special 18 cases regarding which we will
not listen to anyone to permit, even to Eliyahu and his court.

e Where the prohibition has not spread through most of Israel, but it is a decree which most of the community
could bear, this is where we have learned, "A court cannot cancel the words of another court, unless it is greater
in wisdom and number." Where it is greater in wisdom and number, it may permit.

e Where the prohibition has not spread through most of Israel, because it is a decree which most of the community
could not bear, then even a lesser court may permit it...

25. Rabbi Moshe Isserles (16t century Poland), Choshen Mishpat 25:1 (from Terumat haDeshen)
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One should not be lenient in a matter in which the compositions that have spread throughout most of Israel have been
strict, unless one has received from his masters that we do not follow this stringency.

26.Rabbi Shlomo ibn Aderet (13™ century Spain), Responsum 1:617
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When there are 7, they have permission for all matters as though the population had done it, even though they were

not appointed for this particular purpose explicitly. But with fewer than 7, their strength is not the same, to be like the

entire population, until they draw explicit permission from the population.

27 .Rabbi Yisrael Meir Lau (215" century Israel), mapn 9pnay n19ota 2% nanshan nonon, Torah shebe’al Peh 20
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The entire force of fakkanot and gezeirot in their circumstances, which were enacted in the time of the Talmud and
halachic authorities, is predicated upon national agreement. Therefore, “We do not enact a gezeirah upon the
community unless the majority of the community can bear it.”

28.Rabbi Yisrael Bruna (15 century Germany), quoted in Maharam Mintz 63:4
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And whenever we find that the court has the strength [to decree] for the sake of fencing in a matter... This is for something
which is obvious, to everyone, to be a good enactment and a fence for the world. Therefore, all are obligated in it, by
agreement of the leaders of the generation. But when they say that there is a public obstacle in the matter for communities
and settlements, then no one can force the [community] to enter doubt and harm. This is easy to grasp.

29.Talmud, Avodah Zarah 35a
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Ulla said: When they make a decree in the West, they do not reveal the reason for twelve months of the year, lest
people say they disagree and come to mock it.

30. Rabbi Avraham Yeshayah Karelitz (20t century Israel), Chazon Ish Sheviit 18:4
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Logically, there was blessing [for shemitah observers] in the Second Temple, too, and after the destruction, for the Court

Above does what the court below decrees. But the blessing is stated once they make the effort, or when they are exempt

from [further] effort. How much effort to make is assigned to the Sages, by analysis of Torah with their Divine inspiration.



