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Medical Enhancement: Promises and Perils

Medical Enhancement: Promises and Perils

Biotechnological advances in recent times provide new hope in the prevention
and treatment of disease, the management of disabilities, and the healing of
injuries. With the development and popularization of these technologies, the
possibility exists to use these technologies not only for treatment and prevention
of disease, but also for the purposes of improving the lifestyles of otherwise
healthy people. Preimplantation genetic diagnosis (PGD) can be used to
eliminate debilitating genetic diseases, or it can be used to custom design a child
to the desires of the parents.! Preconception gender selection can be used to
prevent the birth of a hemophiliac, or it can be used for family balancing.2
Psychotropic medications can be used to treat depression, or they can be used to
allow someone to remain in a constant state of euphoria. Memory enhancement
drugs can be used to treat a patient with severe memory loss, or it can be used to
help a student attain a higher score on his exam. There are many other examples
of such technologies.

A number of questions must be addressed with regards to these new
technologies. First, is the use of medicine for purposes other than treatment of
disease, palliation of pain or rectification of abnormalities warranted? Second,
any newfound technology will by definition have a possibility of unknown long
term adverse effects. Does the inherent risk of the unknown preclude the use of
these technologies? Third, trends in use of these technologies can have
damaging effects on the general society, and specifically the Jewish community.
Abuse of PGD can lead to societal pressure to forgo natural methods of
procreation in order to produce the “best” child. The one- to- one male to female
ratio can be skewed due to overuse of gender selection. Psychotropic
medications can be abused on a communal level to serve as a means of
regulating behavior of children instead of being used exclusively for the
treatment of psychological disorders. The communal danger only exists if there
is a widespread trend to use these technologies. Whose responsibility is it to
ensure that these trends don’t develop? What can be done to prevent these
trends from developing?

Before you proceed, you might want to spend a few minutes
discussing these issues with a friend or learning partner.

1 PGD is the diagnosis of an embryo for various genetically inherited traits prior to implantation
of the embryo using in-vitro fertilization (IVF). The embryo is only implanted if the diagnosis
meets the satisfaction of the parents.

2 Preconception gender selection is the use of sperm sorting, PGD, or a combination of both, in
order to ensure the desired gender of the embryo prior to conception.
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Medical Enhancement: Promises and Perils

~ Enhancing our Lives through Medicine ~

Whenever a new medical breakthrough is discovered or invented, it is always
accompanied by the question “Are human beings overstepping their bounds
with this breakthrough? Is this something that ought to be left in the hands of
the Divine?” This question is given even more import when its use is not for the
treatment of disease etc., but rather for “enhancement” purposes.

There is a concept of Divine intervention, but at the same time there is a concept
of hishtadlut (human initiative). If someone is hungry, he must eat in order to
satisfy his hunger and he cannot rely on the miracles of G-d. Ostensibly, the
same applies to medicine. If a person is ill, he must seek the advice of a
physician in order to be healed and doing so should be not a contradiction of the
Divine plan. However, as we will see, the permissibility to seek the advice of the
physician is not entirely obvious and there may in fact be situations where taking
medicine constitutes a contradiction of the Divine plan.

We may be familiar with the Torah’s license for the physician to practice
medicine:

1. Shemot 21:19 VNI NIV

If he shall stand and walk outside leaning on his | ¥IN2 7200N) DIP? ON
staff he (the aggressor) is absolved from punishment | 12127 Ni22) MYYN oy
but he shall pay for his loss of time and his medical | 82 ¥ MY )
expenses. NI

The Torah is discussing a situation where one person strikes another. If the
victim survives but is injured, the aggressor must pay for his loss of time as well
as his medical expenses.

2. Babba Kama 85a N9 NP N2
The School of R. Yishmael comments: and (he shall | 70X DNypw> 7 12T
pay for) his medical expenses- from here we learn | 17?¥ XD NI KON
that permission is granted to a physician to heal. TINDTT NI MY

The School of R. Yishmael notes that if the Torah is demanding that the aggressor
pay the medical expenses of the victim, it must be permissible for the physician
to heal the victim.
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Discussion Questions

The conclusion of the School of R. Yishmael seems rather obvious. Do we
really need a special derivation to allow a physician to practice
medicine? If the School of R. Yishmael didn’t make this point,
would we conclude that it is prohibited for a physician to 9,
practice medicine?

L
Let’s keep these questions in mind as we explore the various
approaches of the Rishonim to the statement of the School of R. Yishmael.

Approach 1
3. Rashi, Babba Kama 85a, s.v. Nitnah 1IN N7 .13 Pra Y
And we don’t say “The Almighty smote | YN) NN NIDNT IWINN NI
him and he is going to treat himself?” RAVA]

According to Rashi, if the Torah did not provide us with this verse, what would
we have thought? Now that the Torah does provide us with this verse, what is
the conclusion?

Approach 2

4. Tosafot HaRosh, Berachot 60a, s.v. | 9”779.9 M292 VN9 'O
MiKan INON

R. Ya’akov of Orleans asked: Isn’t it obvious | Y”21XN 2Py "N NYPN
that a physician should be required to treat | D’N9IN IN9I KD 112 RVOWI
a patient ... and he answered that the | WY 2 Mavm nd XN
physician is given permission to charge a TOYN XD DNDY I NIVD M
patient for treatment for we would have 23,\:;\1) mz:i\?m\?”lggg‘ ’?;923
oth_erW|se thought t_hat he should be TPYOIST NAYOD DI MWD
obligated to treat a patient for free.

R. Ya’akov of Orleans is providing a different approach to the problem.
According to R. Ya’akov of Orleans, does the School of R. Yishmael address the
issue of contradicting the Divine plan? What is the issue that the School of R.
Yishmael is addressing?
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Approach 3

5. Ramban, Vayikra 26:11

In general then, when Israel is in perfect [accord
with G-d], constituting a large number, their affairs
are not conducted at all by the natural order of
things, neither in connection with themselves, nor
with reference to their Land, neither collectively nor
individually, for G-d blesses their bread and their
water, and removes sickness from their midst, so
that they do not need a physician and do not have
to observe any of the rules of medicine, just as He
said, for | am the Eternal that healeth thee. And so did
the righteous ones act at the time when prophecy
[existed], so that even if a mishap of iniquity
overtook them, causing them sickness, they did not
turn to the physicians, but only to the prophets,
...This is also the intent of the Rabbis’ interpretation:
“And he shall cause him to be thoroughly healed. From
here [you deduce the principle] that permission has
been given to the physician to be healed” They did
not say “permission was given to the sick to be
healed” [by the physician], but instead they stated
[by implication] that since the person who became
sick comes [to the physician] to be healed, because
he has accustomed himself to seeking medical
help and he was not of the congregation of the
Eternal whose portion in this life, the physician
should not refrain from healing him; whether
because of fear that he might die under his hand,
since he is qualified in this profession, or because he
says that it is G-d alone Who is the Healer of all
flesh, since [after all] people have already
accustomed themselves [to seeking such help].
Translation taken from R. Charles Chavel (trans.),
Ramban: Commentary on the Torah (Shilo Pub. House,
1974), ad loc.

N2:99 NP 172199
NI NN D HHOM
ND ,0°17 OM DOV
995 yava DY I
,DNIND NDY , 092 ND
T XD 00901 ND
Dwn 712 Od 0NN
PON 00N DHND
NOW Ty ,029P1 NONN
NOYD 1990V
TN TITA NV
MmO 990 MNIOIN
STNOYY 1IN D IINRY
DOV DIPITSN PN D)
D D) ,NNIN N2
ND WPV W 0O
Py DR W
NN MY L. . DN
NYT) DINNA OO
MY INOND NOYP
,INDTD N MVY)
MY MMV 199N XY
NON ,NOINNY NHINY
N2 A9INN NNV 19
M D INOINNY
790 NY NI MINI99a
oponYy ovn NN
NOYYY PN ,0MNa
NNV INKY NIOND
NOY WUUN N9 XD
NINY INX T M
NONN NONONA OPA
M IMNOY MY XD
25 NI NI 1T DWN

)N 720w ,9wa

Ramban seems to take a very limited approach to the physician’s license to
practice medicine. What is his approach? How does Ramban’s approach
compare with that of Rashi and R. Ya’akov of Orleans?
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Approach 4

6. Ibn Ezra, Shemot 21:19 VNI MNY NI JaN
Permission was granted to the physician to | N979 DXNOD My YV
heal injuries and wounds that are visible | -XYN2 NV D331 MDNDN
externally. However, any ailment that is | 992 D921 Xw 5N D3 P9
internal, the healing is in the hands of the INNOTY DWN T2
Almighty.

How is Ibn Ezra’s opinion similar to that of Ramban? How is it different?

R. Ovadia Yosef discusses a case of someone who is told by his physician that it
is dangerous for him to fast on Yom Kippur. This individual doesn’t want to eat
on Yom Kippur and claims that he is going to let G-d determine his fate. One
angle that R. Ovadia Yosef explores is the fact that according to Ramban and Ibn
Ezra, this individual’s decision falls in line with the Torah’s expectation. R.
Ovadia Yosef responds:

7. Yechaveh Da’at 1:61 NU:N YT N> 579
In truth, even Ramban agrees that | Y2%3¥ N7 1721090 DIV NNHONI
nowadays - when all prophetic visions are | D9NOM NN 75 DNV NN
not accessible and prophecy has ceased | ~XIWND  NNIDN - NPOM
from Israel — we must follow the advice of | DSY 9 DY Mnn> 02NN
physicians ... and even if R. Avraham lbn ’37 N DX 1PIN) .. DINNIN

Ezra disagrees, one cannot rely on his Y Y POIN MY 1IN ONIIN
" : ) YT T PYY TINDY PRY INTI
opinion as it contradicts all of our

.. ) .DXPDIvN MY YD
rabbinic decisors. ‘ '

According to R. Ovadia Yosef, the opinions of Ramban and Ibn Ezra are not
considered normative opinions. R. Yosef concludes that this individual may not
fast on Yom Kippur against the orders of the physician.

We have already established that R. Ya’akov of Orleans does not address the
issue of contradicting the Divine plan. Removing the opinions of Ramban and
Ibn Ezra from the equation, we are now left to analyze the opinion of Rashi.
According to Rashi, the derivation of the School of R. Yishmael was necessitated
by a premise (hava amina) that practice of medicine contradicts the Divine plan.
Rashi does not tell us the conclusion. Do we allow the physician to practice
medicine simply because we reject the notion that medicine is a contradiction of
the Divine plan? Alternatively, do we accept the notion that there is a concern of
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contradicting the Divine plan, and the only reason why it is allowed is because
the Torah specifically permits it? In other words, now that we know the
conclusion of the School of R. Yishmael, are there still certain treatments that
contradict the Divine plan?

This question is posed by R. Moshe Feinstein in light of a comment of Tosafot:

9 NNP NIa MAUIN

NNV Ne
NOWY N N
O YYoY  PTIND
non NN RDT 9N

8. Tosafot, Baba Kamma 85a, s.v. Shenitna

If one should ask, it can be derived from “rapo”
alone (and why does the Torah state “v’rapo
yirape”)? One can answer that from “rapo” alone we
would have only derived the permissibility of the

physician to heal man-inflicted wounds, but we ’7:” 7:1N, PTN R
would have thought that “G-d-inflicted” illnesses ok T =L

: .. IMOD NN NOHIVYD
would appear as if contradicting the decree of the Spp TP NN
King. [The additional “yirape”] teaches that this too ' T

is permitted.

R. Moshe Feinstein addresses a case of someone who was instructed by a
physician that he must eat on Yom Kippur. This patient wanted to know if it is
permissible to insert an intravenous (1V) tube which would allow him to fast on
Yom Kippur. R. Feinstein, for numerous reasons, prohibits insertion of the IV
tube. One of the reasons he gives is the following:

9. Igrot Moshe, Orach Chaim 3:90 N AN YN MHON

Perhaps there is also a prohibition in doing
this, for Tosafot writes regarding the
derivation of R. Yishmael (etc.) ... It is
possible that in conclusion that which the
Torah permits and obligates (the physician)
to heal is not because it is not considered a
contradiction to the decree of the King — (The
approach that it is not considered a
contradiction of the Divine plan is) based on
the assumption that the decree of the King
only applies until the proper physician and
medicine is sought out (and the purpose of
the decree was) to instill fear in the
individual that he may not survive and in
situations where he spends money (the

NHNR D) W ODINT NIPOINON)
MavINN NAT M NON
NDOYY y¥nd 0o 97 pra
MY ORYOY Y NWITT
NI NINSYD N MV
NO NP M2 NINTH NPT
NI POYNY NOYW NPT NP
non NN NNT O PTIND
N2 O9IN VAN DTN ITAT
MDD AN NOINWD v
IR OAVT D7NIP TN NP
NPNN NNNNY NNY IV
DIVN PN NIIY NAMN ON
NP IMOD NN ROT D7IPT
NPT PIINT OYON ,TINN
TV OV P NN ToNN
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purpose of the decree was) to cause him a
loss of money in addition to the physical pain
(involved in the treatment). Rather (the
conclusion is that) even though the practice
of medicine is a contradiction of the Divine
decree, the Torah allows the practice of
medicine and obligates treatment, similar to
the permissibility and the obligation to pray
(whose purpose is) to nullify the Divine plan
as we find in all of the prayers throughout
the Scriptures. And even in situations where
we don’t know the Divine plan, there is still
an obligation to pray. The same applies to
the Torah’s permissibility to heal with all
different forms of medicine in order to
nullify the Divine plan and this is one of the
secrets of G-d that we don’t know. For this
reason it is possible that the Torah only
permitted contradiction of the Divine plan
for the purpose of healing an ailing
individual, and one should not apply this
permissibility to allow someone to fulfill
the mitzvah of fasting on Yom Kippur since
it is a contradiction of the Divine plan being
that the King does not want this person to
fast.

NI RIMIN NN INNDOY
NOY TN 1D MY TIVNOY
NN NDIY ONY NI ND
D) NI PN RN
YN DY TN PINNI ITOIND
DNY2 NIV GV NON QNN
NVPNN TOoNN NP IMOD
,NA”N . DN NN NN
YN 0N IMNY 1N
TonN NP HVAY HOINND
moonn pakl 1INNTD
NOVW DIPNA GN)  ONIPAVY
aGN DDaMW YT NOWN DY)
PV owo Y PN voa
71 952 MNSID NNN NN
MIYA MNP HVAY OMND
NIDNIT OWAIN NI DYV
AUIAN ONY L YTD N PRV
MUY NNN NPHN NOY
NN NMINSIY NN 99190 NI
a9 PN NBNHPN AYINN
9915 15 O N VTN NPV
ANNND DINN MmN 0»”PY
9990 DN AMos NINT

LINY N ION THNNY

R. Moshe Feinstein was not the first to introduce this limitation to the physician’s
license to practice medicine. In a responsum authored in 1882, R. Menachem
Mendel Panet, Teshuvot Sha’arei Tzedek, Yoreh Deah no. 143, states that the license
to practice medicine is limited to treatment of disease and alleviation of pain.
Use of medicine to treat a healthy individual for “the purpose of enhancement,”
is prohibited as there is no license to practice medicine in such a situation. R.
Panet concludes that it is therefore prohibited to perform or receive any form of
treatment of infertility, as this falls under the category of enhancement.

R. Eliezer Waldenberg, Tzitz Eliezer 11:41, agrees in principle with R. Panet’s
assertion that one may not practice medicine for enhancement purposes.
However, he disagrees with R. Panet’s application to fertility treatment. There is
halachic precedent for fertility treatment dating back to Ramban, who personally
administered fertility treatments in his own medical practice. R. Waldenberg
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claims that fertility treatment does not overstep the boundaries of this limitation
because fertility is essential for the propagation of the world. Nevertheless, R.
Waldenberg does prohibit cosmetic surgery based on R. Panet’s suggestion that
the license to practice medicine does not extend to enhancement.

While R. Feinstein seems to agree to the premise of R. Panet and R. Waldenberg,
he clearly disagrees with both of their applications. R. Feinstein authored
numerous responsa regarding fertility treatments (see for example, Igrot Moshe,
Even HaEzer 1:7) and he also permits cosmetic surgery without mentioning the
problem of contradicting the Divine decree (Igrot Moshe, Choshen Mishpat 2:66).

Discussion Questions

Why does R. Feinstein apply the physician’s license to practice
medicine to fertility treatments and cosmetic surgery but not to J
insertion of an 1V tube in order to allow someone to fast on Yom 4
Kippur? Think about this question and relate your answers to @
the use of biotechnology for enhancement purposes.

Here are a few possible ways to distinguish:
Approach 1

R. Feinstein allows medicine for any situation where an attribute of the patient is
clearly below average. If a couple is suffering from infertility, they can be treated
simply because most couples can bear children and the purpose of the medicine
is to “heal” this deficiency.

If we assume this approach, what does that mean for biotechnology for
enhancement purposes? What does it mean for cosmetic surgery?

Approach 2

Following Approach 1 would lead one to the conclusion that cosmetic surgery is
only permitted for someone who has a blemish that is clear and obvious. Yet, R.
Feinstein does not make such a limitation in his responsum. This second
approach is going to go back to the comments of Ibn Ezra who distinguishes
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between external treatments and internal treatments. This might also be the
intention of Tosafot in distinguishing between wounds and diseases. As such, it
is possible that cosmetic surgery, which is external, does not appear to contradict
the Divine plan, while insertion of an IV tube does.

How does this approach relate to biotechnology for enhancement purposes?
How does this approach relate to fertility treatments?

It seems that since Approach 1 is insufficient to answer R. Feinstein’s
permissibility of cosmetic surgery and Approach 2 is insufficient to answer R.
Feinstein’s permissibility of fertility treatments, one would have to combine both
approaches and assume that both are valid.

Approach 3

R. Feinstein, in concluding this section notes that the reason why the 1V tube is a
contradiction of the Divine plan is because “the King does not want this person
to fast.” Perhaps R. Feinstein’s novel approach is limited to situations where it is
clearly obvious what the Divine will is. In the case of the IV tube, R. Feinstein
feels that it is clearly obvious that G-d does not want this individual to fast on
Yom Kippur. Regarding fertility treatments and cosmetic surgery it not obvious
what the Divine plan is.

Regarding biotechnology for enhancement purposes, is there any way to know if
it is a contradiction of the Divine plan?

MY AN NINN AN D79NN0
AN NN (12 ,370) MK T P92

10. Be’er HaGolah, adapted by R.
Yitzchok Adlerstein (Mesorah Press,

2000).

Abaye said, “The laws about sorcery
parallel the laws of [forbidden labor on]
Shabbos. Some of them [i.e., some acts,
are punishable] by stoning; some of them
[leave the perpetrator] exempt [from
stoning,] but [are nonetheless] forbidden;
and some of them [are] permissible in the
first place. One who [actually] performs
an act [through sorcery is punished [by
stoning]. One who [merely] creates an

Y1 Y NIY MOOND DAY MION
DN DAN NV N VI NYYPDA
DI NONNDD MmN NN YN
DXPYN NN ININD N2PPOI NWYN
NoNNOY MM MOX YaN NIV
My YO NOYYIN 29 NN 29TD
NP MHOON2 OPOY NN NNV
9 999N NNDIN XOPY IND 1120
N N IINY PD INNY LOMY
NN DT 2TV DY v DN DY
YN DY 2T DX PN 9IVD
913Y NN GN ,DNYT DY MDY N
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illusion [actions] is exempt [from stoning]
but [his action is nonetheless] forbidden.
[Actions that are] permissible in the first
place [are those that are] like [the actions]
of Rav Chanina and Rav Oshaya, who
would delve into the laws of Creation
every Erev Shabbos, and a calf which was
at one-third of its maturity would be
created for them, and they would eat it
(Sanhedrin 67b).

This passage appears to condone some
varieties of magic. After all, it claims that
there are three forms of magic, and that

PYINONY DAY )NVYO DOV
MY DN NSOV DY NOONI
DNVYN DN XIND DY DNPOY RIANND
oy HmMI MmN B2YN YD DDV
DYVIN DXAVYIM DMPOYN OT
T2 5°2v2 D)LY NIANND TN TWUN
MY AN DNPYY NP HVIANND RIP)
990 290 ... DXAVI Hva oV
GUN T PMNY NI 1Y NN
7N /N N2 00 N0 NI DNA
,PIMINYA XI2) OIYN DOV DY
¥ QN DY ITON NP 92T N PN
ANNM DTN YAV HVIAN NIN
N29NN Y NYANN NON PN IINT

D) D) 37Ny NPV D7) NOVIN
wy HVAY D1 DYWIAVH DMATN
D, AMN ONTIA DY AT N NV

one of them is permitted!

G-d forbid that Chazal should have
intended such a conclusion. What they | >yav 5025 No NI "WD YN
permit is not a form of “magic” as we | 970N NNY 92T M PN ,0°I2TD

generally use the term. Nonetheless, the permissible activities of R’ Chanina and
R’ Oshaya share a strong common element with impermissible magic. Chazal
group then together because of this shared aspect ...

Both permissible and impermissible theurgy have a very real impact on the
ordinary world. In the words of Chazal, magic is able to “contravene the
Heavenly Court.” G-d Himself gave us the ability to overturn some of the fixed
laws of the “apparent” reality that we call Nature. In this sense, using one of the
holy Names of G-d is “magic,” since it, too, can accomplish the unusual and
unexpected.

G-d Himself taught Man about the connection between His Names, and the
general, everyday laws of physical existence. Thus, he gave man access to the
tools with which to accomplish unusual results. If you think about it, you will
realize that this is no different from our everyday prayer. Do we not ask G-d to
tear up Heavenly decrees? Do we not implore Him to act behind the scenes, and
change what we might otherwise consider predictable and determined? Is not
prayer itself a tool in our hands to countermand the “authority” of the Heavenly
Courts and their Divinely inscribed set of laws? If we were to ban the use of
Sefer Yetzirah, we would have to ban all petitionary prayer as well! Yet, Hashem
encourages us to pray. He expects us to utilize the efficacy of our entreaties to
Him to reshape our world. He just suggests that we should often take up a
spiritual hammer, rather than just a physical one, to bang the nails into the new
structure.
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Mabharal is of the opinion that contradicting the Divine decree is only a concern
within the context of use of supernatural powers. Even use of “supernatural
powers”, when done within a certain framework, does not pose a problem. The
practice of Kabbalah as well as prayer are two examples of permissible methods of
using these powers. Both of these methods are considered reversing the Divine
decree as opposed to contradicting the Divine decree.

Based on the comments of Maharal, R. Shmuel Wosner, Shevet Halevi 6:198,
disagrees with the entire premise of R. Panet (later adopted by R. Feinstein).
According to R. Wosner, there is never a concern that medicine will constitute a
contradiction of the Divine plan.

Concluding Questions

1) Is practicing medicine considered a contradiction of the

Divine plan?
2) Are there situations where use of medicine is prohibited? J/
What are those situations? *
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~ Not Without Cost ~

Any new biotechnology will carry with it a certain element of risk. Some of these
risks are known short-term side effects. Additionally, there is some degree of
risk of the unknown. Will this biotechnology stand the test of time, or we will
find out ten years from now that there is some dangerous long-term side effect?
[Let’s keep in mind how long it took to discover the effects of “Thalidomide,”
“Phen-fen,” “Vioxx”, etc.] In dealing with a Torah perspective on biotechnology
for enhancement purposes, we must deal with both the known short-term side
effects as well as the risk of the unknown.

The field of Medicine will always weigh the potential risks against the benefits in
dealing with risk assessment and decision-making. Is this a concept that the

Torah recognizes?

Let’s explore the sources relating to self-endangerment and risk:

11. Devarim 4:5-15

5) Look! I have taught
you statutes and laws as
the ETERNAL, my GOD,
commanded me, [for
you] to do [them] within
the land which you are

entering to take
possession of. 6) You
shall safeguard [these

laws] and do [them], for
[through] this you [will
be considered] wise and
intelligent in the eyes of
the nations, who will
hear about all these
statutes and say, ‘This
great nation is purely a
wise and intelligent
people.” 7) For which
[other] great nation has
GOD close to them [to
accept their prayers], like

10-1 17 02927

N ONY IYND DOVIYNI DIPN DINN ONTHY NN .1
HY DONI DAN TYN YIND 27932 12 MvYY PPON
DONNON NN O DIPYYY DRIV ) m;ng‘;
DOPND D2 NN PYRY? YN =iy MDY DN
AN DYTID D 112Y) 02N DY P NN NIND
k) vbN D17 PN i YN DV O N 0D
2 WX 51T ) M) .N IN NNIP 53:1 IMPON
TN NNID NIIND DD OPITY DVIVD OPN
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the ETERNAL, our GOD, [is close to us] whenever we pray to him? 8) And
which [other] great nation has statutes and laws, like all of this Torah that |
am putting before you today? 9) However, be careful and guard yourselves
very well, so that you do not forget the things you saw with your own eyes
and that they are not removed from your heart your entire lifetime, and you
shall inform your children and grandchildren of them: 10) The day that you
stood before the ETERNAL, your God, at Chorev, when the ETERNAL said to
me, “Assemble the people for Me and | shall let them hear My words, so that
they learn to fear Me all the days that they are living on earth, and that they
teach [this to] their children.” 11) You then drew near and stood at the foot of
the mountain, and the mountain was blazing with fire [reaching] as far as the
very heart of the heavens, [with] darkness, cloud and [even] thick cloud. 12)
The ETERNAL then spoke to you from within the fire; you were hearing the
sound of words, but did not see any image, except sound. 13) He informed
you of His covenant that He was commanding you to do, the Ten
Proclamations, and wrote them down on two tablets of stone. 14) And at that
time, the ETERNAL commanded Me to teach you [about] the statutes and the
laws, for you to do them in the land to which you are crossing over so as to
take possession of it. 15) You shall be very careful of yourselves, since you
did not see any image on the day the ETERNAL spoke to you at Chorev from
within the fire. -Translation taken from R. Binyamin Moore (trans.), The
Torah (Feldheim, 1999), ad loc.

What do the special warnings in verses 9 and 15 refer to? Do they refer to self-
endagerment? Let’s take a look at the following story quoted in the Gemara:

12. Berachot 32b :a2 MH9a
The rabbis taught: There was an incident | TOX T°0N1 NYYN 1219 NN
regarding a pious individual that was praying | X7 7172 5%9nn DY
on the road. A government official came and | N2) D12V 2 11 TNN )17
greeted this individual and he did not return | ¥ )7 PT0N DY NN
the greeting. The official said: Fool! Does it not N?>1 17 1IN IN79N 1OV
state in your Torah “However, be careful and P71 DONMNI 1MD NOM

” . 2N TUA) MMV IO YN
guard yourselves very well” and it also states DOPNYMY TND  DMDYI)
“You shall be very careful of yourselves.” X5 N9 DY 19 >Nmwd
When | greeted you, how come you did not DY Y ARAN
return the greeting?
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How did the government official understand verses 9 and 15? Does it relate to
self-endangerment? Is this his own interpretation, or did he know that in Jewish
circles there was an additional level of interpretation?

The Gemara comments on the Mishna’s ruling that one who curses himself
receives lashes:

13. Sh’vuot 36a A9 MMay
(He who curses) himself (is culpable) as itis | 72 MWD P 2NDT IMNNY
stated “You shall be very careful of TRD TYI NN
yourselves.”

What type of prohibition does one violate when he curses himself? What do we
see about the parameters of the prohibition of self-endangerment from this
example?

There are two exceptions to the prohibition of self-endangerment:

Exception 1

14. Shabbat 129b : V9P NaY
Samuel also said: The correct time for bloodletting | NOM9  DNMY NN
is on a Sunday Wednesday and Friday, but not on | TY2IX RN2aW1 TN NOTT
Monday or Thursday, because a Master said: He | MY 21N NNaw >5yn)
who possesses ancestral merit may let blood on 0 M IDNT NI WM
Monday and Thursday, because the Heavenly PP MIN M I WY
Court and the human court are alike then. Why L2 ;wmr‘? ’)‘?3 C:‘f
not on Tuesday? Because the planet Mars rules at gﬁgn:lw :nig v J“;r
even-numbered hours of the day. But on Friday N9 NAYD OND NJ‘\;\’JJ
too |_t rules at even-numbered hou_rs? Since the | 54 NOYDT DN
multitude are accustomed to it ‘the Lord | npaw YU M DTN
preserveth the simple.” -Translation taken from R. | 5 >ya xp»p o)
I. Epstein (ed.), The Babylonian Talmud (Soncino, | 9w 0’7 2 WTT
1938), ad loc. JN DXNNY

The Gemara explains that certain forms of self endangerment are permissible
based on the verse (Tehillim 116:6) “Shomer peta’im Hashem,” G-d protects the
simple. This leniency applies to risks that many people are willing to take.
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Exception 2

15. Devarim 24:14-15

14) You must not withhold the wages of a poor or
destitute hired worker, [whether he is one] of your
brethren or of [the] proselytes who [live] in your land,
[or one who lives] in [one of] your towns. 15) You shall
pay his wages on the day [they are due], [so that] the sun
not set with them [still unpaid], for he is a poor man and
for [these wages] he puts his life [in danger]. And [let it]
not [be that] he call out to the ETERNAL against you,
and [that] you incur [the punishment for] a sin. -
Translation taken from R. Binyamin Moore (trans.), The
Torah (Feldheim, 1999), ad loc.

10 -79: 5 D924
pYyn NO T
WIN) W PIY
TN N POND
132 WX
0 Y3
92¥ N N2
Y2y NIIn  ND)
NI )Y D YUnRYD
NYY NI PIN)
ND)  v9) NN
mON P NP

ANOD T2 M)

The Gemara offers an explanation to the Torah’s comment “and for [these wages]

he puts his life [in danger].”

16. Baba Metzia 112a

“And for [these wages] he puts his life [in
danger].” Why did he walk up a ramp or
hang from a tree and put his life on the
line? Was it not for his wages?

.25 NN Naa

9N VWA NN RYI NI PON)
PON2 NONN VA5 N3 1YY N
Dy N NN MNY DX 10

0V

R. Yechezkel Landau wrote a responsum regarding the permissibility of hunting
animals for sport. One of the issues addressed in the responsum is self-
endangerment. It is well known (just ask Vice President Cheney) that hunting is
a dangerous sport. R. Landau responds:

NN 979 AN Y1 NI

b R4 v
YTIND YOIN INNY DN PN
GN) MY NPN OTITY DIPNY
T VIV MY NINY M N D)
NN DNNN MY INONNID
DY HayN DN’ YIMD YD mNd
NN TNSD NIV NN Dov
DNNM NP2 PR INDIIN
NN NYY NN OPONY NININ
DY DN N9 DI 1IN WD)

17. Noda B’Yehuda, Yoreh Deah no. 10

How can a Jewish individual enter into a
place full of wild animals? Even though the
Torah allows a poor individual to do this for
his livelihood - similar to those who travel
the high seas to sell their wares — what they
do is for their livelihood and they have no
other option and the Torah states “and for
[these wages] he puts his life [in danger],” to
which our rabbis comment “Why did he
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walk up a ramp or hang from a tree and put | 791 12°X2 1PN w151 NdY
his life on the line? Was it not for his | ,/Y2 Y12V DY N7 NNONI 1NNY
wages?” But regarding someone who enters | YN Py PRV oD DN
into a place of wild animals and places | ¥ 122 MNXND IN»NN3
himself in danger and his main intention is PN O DPH IR TN
not for livelihood but rather because of | /77 2071 7203 103V o0
desires of the heart, he violates the dictum /19 TIND DIINWN 5Y 12
“You shall be very careful of yourselves.”

R. Landau understands that the Torah uses the verse “and for [these wages] he
puts his life [in danger],” to permit people to assume certain risks in order to
maintain their livelihood. This includes risks that would otherwise constitute a
violation of self-endangerment. Therefore, hunting for sport is prohibited, but
hunting for one’s livelihood is permitted.

Discussion Questions

1) Do these leniencies apply to all different degrees of risk? Is
one allowed to engage in Russian roulette for the purpose of ‘
his livelihood? 4

2) Are the two leniencies related?

R. Ovadia Yosef, Yabia Omer 3:7, notes that the Gemara only applies the principle
of Shomer peta’im Hashem to a few cases. This principle is never applied to
assuming risks for purposes where there is no real need to assume any risk. If
we accept this premise, we can suggest that really both leniencies are one and the
same. One can only assume risk if there is a pressing need to do so. This applies
both to a laborer and to someone who is in another pressing situation.

R. Hershel Schachter, B’lkvei HaTzon, no. 34 notes that there are three levels of
risk:

1) There are activities that are clearly considered dangerous (like Russian
roulette). These activities are outright prohibited.
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2) There are activities that are not viewed as dangerous although there may
be some very remote possibility of danger. These activities are permitted
and do not require the principle of Shomer peta’im Hashem.

3) There are activities which some people view as dangerous and others do
not. This is where the Gemara applies the principle of Shomer peta’im
Hashem.

We can now come to a fuller understanding of the principle of Shomer peta’im
Hashem as well as the verse “and for [these wages] he puts his life [in danger].”
Regarding activities that are not inherently dangerous, one is permitted to weigh
the potential risks against the benefits. If the benefit is minimal (such as the case
in hunting for sport), the amount of risk one can take is minimal. If the benefit is
great (such as the case in hunting for livelihood), the amount of risk one may
take is greater.

How does this relate to the use of biotechnologies for enhancement purposes?
Let’s take the example of preimplantation genetic diagnosis (PGD). In order to
perform PGD, one must undergo in-vitro fertilization (IVF). Use of IVF produces
a higher rate of multiple pregnancies.” Multiple pregnancies pose a risk to the
mother4 as well as the fetuses.> Can you see a distinction between the
risk/benefit ratio in using IVF to treat infertility and the risk/benefit ratio in
using IVF to choose a an embryo with the genetic makeup to yield a child with
blonde hair?

There are many technologies available that can greatly enhance our lives. The
guestion that must always be addressed is: Do the benefits of these technologies
outweigh the risks?

Until this point, the discussion of self endangerment was limited to known
guantifiable risks. When the risk is known it is possible to weigh the risks
against the benefits. However, as mentioned previously, there are unknown
risks one can never predict. Does the prohibition of self-endangerment extend to
the risk of the unknown?

3 See Egbert R te Velde and Bernard J Cohlen, “The Management of Infertility,” New England
Journal of Medicine 340 (1999): 224-227.

4 A Conde-Agudelo et al., “Maternal Morbidity and Mortality Associated With Multiple
Gestations,” Obstetrics and Gynecology 95 (2000): 899-904. These risks include: preeclampsia,
postpartum hemorrhage, puerperal infection, anemia, urinary tract infection and caesarian
delivery.

5 M. Dhont et al., “Perinatal Outcome of Pregnancies After Assisted Reproduction: A Case-
Control Study,” Journal of Assisted Reproduction and Genetics 14 (1997): 575-580.
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Let’s explore the following question regarding the prohibition of self-
endangerment: Is the prohibition of self-endangerment a function of a positive
commandment to actively guard and protect one’s health or is it a function of a
negative prohibition to partake in activities that are dangerous?

How do you think the question of whether the prohibition of self endangerment
is a positive commandment or negative commandment relates to the question of
unknown risk?

Let’s examine the sources:

18. Sh’vuot 36a A9 MMay
(He who curses) himself (is culpable) as it is stated | 72¥YN P 2>NOT 1N0XY
“You shall be very careful of yourselves,” as per the TND TV MY 7
statement of R. Avin in the name of R. Illa who | 37 AN PIN 3773
stated “Any place where the words hishamer, pen or | BYP2 72 WMNT RYDON

al are mentioned it connotes a negative | 2N ) 7’3\’;” ;m‘g\’)
commandment.” VYN XD NIN PN

One can only receive lashes for violation of a negative commandment. The
Gemara, in explaining why someone receives lashes for cursing himself, bases
itself on the premise that the word “hishamer” is used in the context of the
prohibition of self-endangerment, which connotes violation of a negative
commandment.

This ruling is codified by Rambam:

19. Rambam, Hilchot Sanhedrin 26:3 1299 1999730 /DN ©7any
One who curses himself receives lashes (in the | Y2 NP2 MmNy 5O0pHN
same manner) as if he cursed others as it is | 79¥N NI DINK DOpY
stated “be careful and guard yourselves very TU9) NI D
well.”

Does this lead one to the conclusion that the prohibition of self-endangerment is
a negative commandment? Let’s see another ruling of Rambam:

20. Rambam, Hilchot Rotzei'ach 11:4 11N NYYY DN ©7anH
Any hazard that is potentially lethal there is a | 120 12 vWW won 51

positive commandment to remove it and to | TYY M3 MYIR
NHN MY 1POND
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beware of it and to be extremely cautious in this | 19 N9 93272 NI
matter as it is stated “be careful and guard | ,T¥9 MY O VYN
yourselves very well.” And if one does not remove | MM ,PON NI DN)
them or places obstacles that lead to danger one | Y12 PN2nN M2wWonN
has violated a positive commandment. NYY MY 5031 ,MOD

How does this passage differ from the previous passage? Does this passage lead
one to the conclusion that the prohibition of self-endangerment is a function of a
positive commandment?

R. Yerucham F. Perlow (SeferHaMitzvot LaRasag, Aseh no. 1 and Aseh no. 77) offers
two approaches to resolve the apparent inconsistency in the rulings of Rambam.

Approach 1

21. Rambam is of the opinion that hishamer I’cha ush’mor nafshecha me’od is a
negative commandment. That which Rambam states “Any hazard that is
potentially lethal there is a positive commandment to remove it,” does not
refer to the verse hishamer I’cha ush’mor nafshecha me’od, but rather to the
mitzvah of ma’akeh, the positive obligation to build a fence around the roof of
one’s house (Devarim 22:8). [The entire chapter 11 of Hilchot Rotzei’ach deals
with this mitzvah.] Rambam then states “and to beware of it and to be
extremely cautious in this matter as is states ‘hishamer I’cha ush’mor nafshecha
me’od’,” as a tangential matter referring to the negative violation of self-
endangerment. Rambam never meant to associate the verse hishamer I’cha
ush’mor nafshecha me’od with any positive commandment.

Approach 2

22. Hishamer I’cha ush’mor nafshecha me’od is a positive commandment. The
Gemara that states that there is a negative violation for cursing oneself does
not refer to the violation of hishamer I’cha ush’mor nafshecha me’od, but rather to
the general negative violation of using G-d’s name to in vain. The positive
commandment of hishamer I’cha ush’mor nafshecha me’od serves to expand the
prohibition of using G-d’s name in vain to include cursing oneself. Had there
been no violation of self-endangerment, cursing oneself might be considered
a permissible form of using G-d’s name. However, since there is a positive
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commandment to guard one’s life, and cursing oneself constitutes a
transgression of that commandment, use of G-d’s name to curse oneself
constitutes a violation of using G-d’s name in vain.

Approach 3 is presented by R. Chanoch H. Eiges, Marcheshet 3:29:

23. When the situation requires one to be proactive in eliminating hazards,
one who fails to do so is in neglect of a positive commandment. Therefore,
Rambam in Hilchot Rotzei’ach records a positive commandment for failure to
remove dangerous obstacles. However, when the situation requires one to
avoid danger, one who actively places himself in a dangerous predicament is
in violation of a negative commandment. Therefore, Rambam in Hilchot
Sanhedrin records a negative commandment for one who curses himself.

This third approach presents the possibility that the verse actually connotes a
positive and a negative commandment. Can you find a textual proof from the
verse to support this idea?

We can now address the issue of risk of the unknown. If the prohibition of self-
endangerment is a function of a positive commandment to guard and protect
oneself, one would be required to be proactive in guarding one’s health. One
must know the safety of an activity before partaking in it. If the prohibition of
self-endangerment is a function of a negative violation, it is arguable that the
violation only applies to known dangers. Until one can pinpoint an exact
danger, there is no obligation to refrain from an activity with unknown risks.

Concluding Questions

1) Does the Torah recognize a risk-benefit ratio in dealing with risk
assessment decisions?

2) How can one distinguish between a risky procedure ' )
performed for health purposes and a risky procedure
performed for enhancement purposes? @

3) How do we deal with the risk of the unknown?
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~ Who is Responsible? ~

This section deals with the societal damage that can be caused by widespread use
of biotechnologies for enhancement purposes. If a few people choose the gender
of their child, the damage to societal will be minimal. However, imagine if it
becomes widespread and the sacrosanct one-to-one male-to female ratio is
severely skewed. It will cause a “shidduch crisis” ten times the magnitude of the
current one. Imagine a classroom where 50% of the students are taking
medication for memory improvement and the other 50% can’t afford these
medications. These examples are just a sample of the possible societal damage
that can emerge from use of biotechnologies for enhancement purposes

Question: Halachic prohibitions notwithstanding, is there anything that can be
done to regulate or monitor these activities on a communal level in order to
thwart the possibility of societal damage?

The Talmud is replete with rabbinic enactments, including enactments that are
for the purpose of “tikkun ha’olam,” preservation of society. Who has the power
to institute these enactments?

24. Rambam, Hilchot Mamrim 1:1-2 =N:N 0991 'H9N 073109
The Supreme Court in Jerusalem represents the a
essence of the Oral Torah. Its members are the | 2V VT ma
pillars of direction: law and order emanate from | JPY 0N  DYVIVY
them to all of Israel. Concerning them the Torah | M 19 2¥1W AN
assures us, as it is written: “You shall act in | 7D DA ARNNN >TIBY
accordance with the directions they give you” NI ”3 ol Dgf’;m
(Deuteronomy 17:11). This is a positive command. AR nPeRl et
Anyone who believes in Moses, our teacher, and DODS TUERL) °5) 229 TSI
. . L . o0 ,NVY MNN N TP
in his Torah, must relate religious practices to

. 17 NWN1 PHNNDN
them and lean upon them ...Whether their TNDY PN NN
direction is based upon what they have learned WYY JDY DTN NWYN
from tradition, referred to as the Oral Torah, or it | o3t 70N oY
is derived from what they have independently | »on N YTOW

discovered by means of any of the rules whereby
the Torah is interpreted, and meets with their
approval, or it is in the form of temporary
regulations designed to preserve the biblical
laws, measures consisting of decrees and
ordinances and customs, we are biblically
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commanded to obey our sages with regard to any | A¥YHAY NN 295 1NN
of these three categories. Whoever disregards one | M99 11 N9
of them breaks a prohibitive command. It is | 72 MMM MpHm
stated (Midrash Tanaim, Devarim17:10); “You shall | N¥2¥N N0 TN TNX
act in accordance with the directions they give you | YYA¥2 NWY mMp 0117
these are the decrees and ordinances and customs | X 23 DY 72wm o
which are directed toward the public to ’,2%;3; :{Z?N h‘;g: 1:2
strengthen observance and to preserve society.” | o P N 'mm:ﬂ
Translation (except the last sentence) taken from

- . . MM mMapHnN
Phillip Birnbaum (trans.) Mishneh Torah : 02 YW M
Maimonides’ Code of Law and Ethics, (Hebrew | gym SiRY 15 B39y
Publishing Company, 1974) ad loc. R-P O R

Does this power still exist nowadays? If there a different recourse to regulate
and monitor the use of the biotechnologies?

In post-Talmudic times, the concept of cherem was used to enact laws that relate
to communal matters. A cherem is a form of public oath. If members of a
community accept upon themselves a prohibition, that prohibition is binding.
There are two problems with employing a cherem to regulate abuse of
biotechnology. First, we don’t want to categorically prohibit biotechnology
because there are many therapeutic purposes for these technologies. To prohibit
biotechnology for enhancement purposes would be difficult to implement
because some “enhancement” cases warrant more consideration than others.
Consider, for example, a case reported in Ha’aretz (2002) of a Cohen who suffered
from male infertility. In order for his wife to bear a child, it was necessary for her
to receive sperm from an outside donor. Being that the child would not be
considered a Cohen, the couple desired to have a girl in order to avoid
embarrassment. This case is one in which gender selection is used for non-
therapeutic purposes, yet some might not consider this enhancement. Second,
not everyone is a member of a national (international) organization that is set up
to issue injunctions. This issue is not something that can be dealt with on a local
level.

How, then, can we ensure that society as a whole doesn’t abuse biotechnology?
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Let’s look at the following Midrash:

25. Midrash Tanchuma, Parshat VaYigash no. 2
When the Holy One, Blessed Is He, wished to give
the Torah to Yisroel, He said to them, “Will you
accept My Torah?” They said, “Yes!” He said to
them, “Give me a guarantor that you will observe
it.” They said to Him, “Avrohom, Yitzchok and
Yaakov wil be guarantors.” He said to them,
“your forefathers themselves require guarantors.”
For Avraham said (Bereishit 15:8), “How will |
know [that | will inherit it]?” Yitzchok loved the
one who hates Me, as it (is) written (Malachi 1:3),
“And | hated Esov.” And Yaakov said (Yeshaya
40:28), “My way is hidden [from Hashem].” They
said to Him, “Our children will be our
guarantors.” Thereupon the Holy One, Blessed Is
He, accepted them and gave the Torah to Yisroel,
as it is stated, “Out of the mouths of babes and
sucklings You have founded strength.” Thus,
when Yisroel neglects Torah study, the Holy One,
Blessed Is He, demands recompense from the
guarantors. Translation taken from R. Avrohom
Davis (trans.), The Metsudah Midrash Tanchuma
(2005).
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The Torah was given on condition that every member of the Jewish people takes
responsibility for his fellow Jew. Every individual must ensure to the best of his
ability that Torah values are carried out by the rest of the Jewish people. Tikkun
Ha’Olam, preservation of society, is a Torah value as evidenced by Rambam’s
statement that the rabbinic court should institute enactments for the preservation
of society.

Question: What is the individual’s responsibility? He could take the approach
that an activity that would be calamitous if every person participated is
prohibited for one individual. Alternatively, he could take the “wait and see”
approach.

Each approach has its weakness. The first approach is similar to Kant’s
“categorical imperative” which has difficulty making exceptions for the gray
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areas where there is a potential need for these biotechnologies. The second
approach lacks rigor and is subject to the “slippery slope” effect.

Concluding Questions

1) What do you think is the magnitude of the problem
discussed in this section?

2) Do you think that this problem must be addressed in the near V4
future? °

3) What do you propose as a solution to this problem?
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