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fw ﬂ,—.rm Surrogacy Option

rules that a pregnan
permitted to carry to
shorten her own life.
contemporary poskim, lik
potentially life-threatening pregnancy .
but would not mandate it where an alternative
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t woman with terminal cancer is
term, though the pregnancy might
15 1t seems likely then that most.
like R. Waldenberg, would ﬁmna.: a’
to end in abortion,
is available.

Assuming that abortion is (at _mmma. not Emsam»oQ M,NWMH.
non-lethal options exist, ﬁrm n_:mwsosz Mmaw_:m whe
is a legitimate alternative R
wﬂﬂwmmwmw vmnm:#%m arrangements might Um. vmoﬂwumm
halachically for any of the mozo‘.s::m H.mmmﬂ_usm. { VQ oubts,
regarding maternal identity; @ Ew.r of adu #wnwxrmﬂémmﬁm?_
and consequent mamzerut; (3) hotza'at zera le-vatala ]

omission O

CINUSS5ILL 92 otk

considerations. These issues will be explored below.

Maternity Issues

As observed above, the advent of surrogate motherhood
oked extensive discussion among contemporary
he question of maternity, ¥z, whether
ther is considered the
16 The earliest halachic

has prov .
halachists regarding t .
the genetic mother or Mmmﬁm»._osm_ mo
halachic mother of the resulting child.

15. R. Rabbi Eliezer Judah Waldenberg, xmmnoxmu Tzitz Eliezer 9
(Jerusalem, 1967), no. 239. .

16. Maternity is a T

issues, including E_Eomwﬂ;ﬁn@ ﬁ.

1 status as Jew/gentl ,

MWM WMMMMN:W maternity claims of in the MNMW onm mcnmwmnwwm

i “Hafraya utz-Gu -

hood, see A. Steinberg, ed., “Hafrayah u mi-

ﬂcoh%%m.ﬁomm:m?: Entzyklopedyah Hilchatit xm? it, op. E?.OEN Mwm
Daniel Sinclair, “Surrogacy and Cloning,” Le'ela 44 (Oc

mourning obligation, consanguinity,
le. For a summary of views on

der Jewish law.. .,

i £ semen); (4) health risks to the host; and (5) BOnm_ -

a determining factor in a wide range of halachic -

SURROGATE MOTHERHOOD

attempt to resolve competing claims of maternity dates from
1908, in an analysis of a case of ovarian transplant.’ The
conclusion -- that the transplant recipient is the legal mother
of any offspring -- is premised on an analogy to a talmudic
rule of horticulture which states that fruit of a seedling grafted
onto a mature tree is treated as fruit of the tree.® A similar
ruling was issued some twenty-five years later.”

1997):24-27; Mordechai Halperin, “Terumat Chomer Geneti be-
Tippulei Poriyyut - Hebetim Refu‘iyyim ve-Hilchatiyyim,” Torah
she-be-al Peh 33 (1992):101-15; idem, “Applying the Principles of
Halakhah to Modern Medicine: In Vitro Fertilization, Embryo
Transfer and Frozen Embryos,” Proceedings of the Association of
Orthodox Jewish Scientists 8-9 (1987):197-212; Joshua Ben-Meir,
“Horut Mishpatit ve-Horut Genetit ba-Halachah,” Assiad 12:3-4
(47-48) (December 1989), 80-88; idem, “Hafrayat Mavchanah --
Yichus Ubbar ha-Nolad le-Em Pundaka’it u-le-Em Biyologit,” Assia
11:1 (41) (May 1986):25-40; Michael J. Broyde, “The Establishment
of Maternity and Paternity in Jewish and American Law,” Nationa!l
Jewish Law Review 3 (1988):117-52; J. D. Bleich, "In Vitro
Fertilization: Maternal Identity and Conversion," Tradition 25:4
(Summer 1981):82-102 (= Contemparary Halakhic Problems IV (New
York (1995), 237-272); A. S. Abraham, op. cit., Even ha-Ezer, 15-17.
Regarding the establishment of maternity under U.S. law in a
surrogacy situation, see Malina Coleman, “Gestation, Intent, and
the Seed: Defining Motherhood in the Era of Assisted Human
Reproduction,” Cardozo Law Review 17:3 (January 1996):497-530.
17. R. Benjamin Aryeh Weiss in Va-Yelaket Yosef 10 (1908), no. 9
{= Responsa Even Yekarah [Drohobitsch, 1913], no. 29), cited in
Azriel Rosenfeld, "Judaism and Gene Design," Tradition 13:2 (Fall
1972).77. The case of ovarian transplant was hypothetical in
1908 (although falsely reported as factual) and remains so today.

18. Sotah 43b. Fruit of a mature tree is permitted to be eaten,

11

as opposed to the fruit of tree grown in the first three years after -

planting which is forbidden as orlah.
19. R. Yekutiel Aryeh Kamelhar, He-Talmud u-Madael ha-Tevel

{Lemberg, 1928), nos. 44-45, cited in J. D. Bleich, "Survey of Recent
Halakhic Periodical Literature,” Tradition 13:2 (Fall 1972):128 (=

Fall 1999 - sukket $7¢0
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On the issue of surrogate parenting arrangements, the
majority of authorities have ruled that the gestational mother
- not the genetic mother -- is the legal mother of the child
transplanted as an embryo/fetus. One of the first to address
the. issue, R. Zalman Nehemiah Goldberg, grounds his
holding in a talmudic rule that twins conceived by a gentile .
mother who converted to Judaism during gestation are
considered children of the same mother, ie., maternal
brothers.2’ Given that conversion to Judaism generally severs
all familial relationships for purposes of halacha, the twins'
relationship to their mother cannot derive from their
conception, because it preceded the mother’s conversion.
Therefore, maternity must be established by birth, at which
point the mother had already converted to judaism.* R.
Eliezer Judah Waldenberg, R. Aaron Soloveichik, R. Israel
Meir Lau, R. Moses Hershler, R. Moses Sternbuch and R
Joseph Elyashiv also rule that the halachic mother in a

Lelldliiae. 1o sas
surrogate arrangement is the birth mother.®

Contemporary Halakhic Problems [New York, 1977], 108). See also
R. E. ]. Waldenberg, Responsa Tzitz Eliezer 7 (Jerusalem, 1963), no.
206; 10 (Jerusalem, 1970), no. 25:26:3.

20. Yevamot 97b. .
21. R. Zalman Nehemiah Goldberg, “Yichus Immahut be-
Hashtalat Ubbar be-Rechem shel Acher,” Techumin 5 (1984):248-59.
R. Goldberg allows that R. Jacob of Lissa might conclude that the
genetic mother is the legal mother. See R. Solomon Lifschutz,

Responsa Chemdat Shelothoh (Warsaw, 1836), Even ha-Ezer, no. 2.
22. R, E. ]. Waldenberg, Responsa Tzitz Eliezer 20 (Jerusalem,
1995), no. 49; R. Moses Soloveichik, “Be-Din Tinok Mavchanah,”
Or ha-Mizrach 100 (1981), 122-28; R. Israel Meir Lau, Yache! Yisrael
1 (Jerusalem, 1992), no. 29; R. Moses Hershler, Halachah u-Refu'ah
1 (Jerusalem, 1980), 316; idem, “Tinok Mavchanah ba-Halachah,”
Torah she-be-"al Peh 25 (1984):124-29; R, Moses Sternbuch, Bi-Shuilei
ha-Refu'ah (1986), 29-36 (tr. Pathways in Medicine [Netanya, 1995],
108-13); A. S. Abraham, Nishmat Avraham 4 (Jerusalem, 1981),

'SURROGATE MOTHERHOOD

An alternate theory exists, though it has not been
embraced by the preponderance of contemporary halakhic
authorities. R, Ezra Bick, a rosh yeshivah at Yeshivat Har Etzion
in Israel, notes that the case of the mother whe converts
does not prove that birth, in and of itself, is sufficient to
determine legal maternity in the absence of a genetic
relationship.” Rather, in the conversion case the woman is
also the genetic mother of the twins. Hence, it is possible
that maternal identity is determined at the time of conception
then formalized when the fetus leaves the womb. go~wo<9.‘
while conversion generally annuls pre-existing mm:d:mm\_
relationships, a pregnant woman’s conversion would sever
her own familial ties, but not that of the embryo/fetus in

183-86. But see R. E. ]. Waldenberg, Responsa Tzitz Eliezer 15
(Jerusalem, 1985), no. 45, stating that a child born through in
vitro fertilization has no halachic parents. In an ::wﬂsmrmm
letter, R. Waldenberg draws an analogy between surrogate
motherhood and the ovarian transplant discussed in the responsum
of R, Benjamin Weiss cited in n. 17 above. R. Waldenberg argues
that, just as the recipient of an ovarian transplant is the legal
mother of any offspring, the gestational mother is the halachic
mother of a child born in a surrogacy arrangement See A. s.
Abraham, op. cit., 184-85. However, the analogy is difficult to
understand. In the case of an ovarian transplant, the organ becomes
a permanent organ of the recipient and subsequent offspring would
be conceived in her body. In contrast, the ovum implanted in a
m_.uﬁz.ommﬁm is expelled at parturition and may be fertilized in
vitro.

A New York court also concluded that a gestational mother
who received an egg from an anonymous donor was the legal
mother of a child born in a surrogacy arrangement. See McDonald
v. McDonald, 196 A.D.2d 7, 608 N.Y.5.2d 477 (1994). The court
WMmeTﬁM decision on the surrogate’s intent to procreate and raise

e child.

23. R. Ezra Bick, "Yichus Immahut be-Hasht im,”
Techumin 7 (1986):266-70, ashiatar Ubbarim,

13
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her womb.?! Therefore, R. Bick focuses on a talmudic passage
which poses an unresolved question regarding giving birth
to a first-born animal: “If two wombs were attached together
and [a fetus] emerged from one and entered the other, what
is the law? [Do we say] its own [womb] is exempted (i.e., is
treated as giving birth to a first-born), while the one not its
own is not exempted; or perhaps the one not its own is also
mxmuﬂuﬁmm.im The Gemara answers, “Teku,” ie, leaves the
question unresolved. But K. Bick points out that the use of
the term “dideih (its own)” indicates that the Talmud views
the first animal -- where the fetus was conceived -- as the
mother and views the second animal -- which gives birth to
the young animal — as not the mother.® On this basis, R.
Bick concludes that conception determines halachic
maternity, rendering the genetic mother, as oﬁmomma to the
host mother, the mother for rm_mnzn purposes. 7 Dr. Itamar

ST RILMAES,

24. See Rashi, Yevamot 98a, s.v. ha de-amur; lo teima.

25. Chullin 70a.

26. This analysis is also cited in A. S. Abraham, Nishmat
Avraham 5 (Jerusalem, 1983), 120-21 and R. Z. N. Goldberg, op.
cit., 253. However, R. Goldberg dismisses the talmudic passage as
a proof of maternity by interpreting it as relating to a fetus that
had completed its term.

27 A number of state courts in the United States have ruled
that the genetic mother is: the legal mother in the case of a
surrogacy arrangement. See Belsito v. Clark, 67 Ohio Misc.2d 54,
644 N.E2d 760 (1994); Johnson o. Calvert, 5 Cal.4th 84, 19
Cal.Rptr.2d 494, 851 P.2d 776 {1993).

In a subsequent article, R. Bick adopts a different approach,
arguing that the halachic sources do not provide a clear answer
to the question of maternal jdentity in a surrogacy situation.
Eschewing what he calls “conventional halachic methodology,”
R. Bick presents a novel application of the Brisker method,
surveying the aggadic literature to derive the “conceptual
framework” underlying the rabbinic definition of maternity. He

SURROGATE MOTHERHOOD

Warhaftig and the late R. Solomon G .
conclusion.® n Goren also adopt this

R. Abraham Isaac Kilav adopts an intermediat iti
between R. Goldberg and R. wmnw.ﬁ>m a general rule, Mmﬂﬂ””“ﬂ
f:.r R. Goldberg that maternity is established at birth, as
_:aﬁw»ma by the case regarding the convert who gives UMZT
.8 35.@ However, R, Kilav also adduces a number of source
:..E_nmssm that a mother who converts to Judaism ma N<M
birth to a mmﬁ:_m.@ On this basis, he concludes that a Wrmm.m
Hmf_m\r:mmm is determined by genetic relationship; once the
child’s .Hmi_mr:mmm is established, maternity of .;.”m child is
determined by birth. Thus, if the genetic mother is gentile
and the gestational mother is Jewish, the child is a mmzm_
and bears no relationship to the surrogate.” ﬁo:<mnmmm~ %
the genetic mother is Jewish and the surrogate is mmzﬁ_m\

contends that Chazal conceived the r
s tha al co oles of male and f i
MH.MMMMmcoJrE w:mﬂu-mm:ncrcam_ terms, whereby the Empmm%ww_oﬂpﬁ
; in the fertile “ground” of the woman. Accordingl
maternal H.o.Hm in procreation would be fulfilled, in %Mm@?ﬁm
wMﬂMme m:ﬂ.mso?\w_um the gestational mother. See R. E. Bick
im Donations: abbinic C aternity,”
Tradition 28:1 (Fall Hcmwvnmm-ﬁ,%. enceptual Model of Maternity,

28. Itamar Warhaftig, “Keviat I
. \ar , mmahut: Be-Shulei -
_%m<mEB (He’arat ha-Orech),” Techumin 5 ﬁcmuvnmm%aﬂ, MM-
zofeh, 17 December 1984, cited in M. Halperin, op. cit. 207; cf
sources cited in ]. D. Bleich (above, n. 16), 96, n. M R e

29, See Yevamot 78a, indicatin
evat . ‘ g that the fetus of a
Mo:<mﬁ requires immersion; Kiddushin 69a; Mishneh HaEW awmw..nﬂﬂm
vadim 7:5; Shulchan Aruch, Yoreh Deah 267:61. '

30. But see R. M. Soloveichik, op. ci i

. . M. , op. cit., who writes in th

OM ﬁm father, W Aaron Soloveichik, that an mB_u_J\o MMWBM

WQMn_m M%.O.NE«M: _mﬁ_wm:%mn_ in a Jewish woman within forty days of
ould be halachically Jewish, based h inci

that an embryo less than forty d o Is v wa I

text accompanying nn. 70-71 c&ws\.mwm ol 18 fimere water.” See
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the child is Jewish and bears no relationship to the m:_.;.ommﬁm.

* But if both genetic and gestational mothers are FE_&.,: the ‘
" maternal identity turns on birth; hence, the surrogate is the
child’s halachic mother. R. Kilav also concedes that, in the ‘
eyes of certain authorities, the child born of a surrogacy
arrangement may not be treated for certain purposes as ww_m
natural sibling of the gestational mother’s other children.

The question of who is the halachic mother of the fetus.
has direct and practical implications for the implementation
of surrogacy arrangements. Because of the severity of the
prohibition against incestuous sexual relationships, halacha
prescribes a strict policy aimed at preventing unintended
incest. This aim of preventing incest may impose certain
limitations on a surrogacy arrangement, depending upon
whether the genetic or birth mother is the legal mother in
the eyes of halacha. According to the school of thought
ascribing maternity to the gestational mother, a Jewish
surrogate mother would be the legal mother of the child
born through the surrogacy arrangement and, hence, any of
her other children would be natural siblings whom the child
would be prohibited from marrying, However, if the child
is unaware of the identity of the surrogate mother, as is
likely in a commercial surrogacy situation, the child. could
unintentionally engage in an incestuous marriage with its
own sibling. Indeed, a number of contemporary authorities
prohibit surrogacy arrangements le-chatchillah for this

reason.®

To prevent such a tragic consequence, the identity of the

31. R. Abraham Isaac Kilav, “Mihu Immo shel Yillod, he-Horeh
o Ha-Yoledet,” Techumin 5 (1984):260-67.

32. Ibid., 184-86. The poskim who so prohibit are R. Auerbach,
R. Elyashiv and R. Waldenberg.

SURROGATE MOTHERHOOD

surrogate must be conveyed to the child; alternatively, the
role of host could be restricted to non-Jewish women. In the
case of a gentile surrogate, the resulting child would not be
Jewish, and the child could then be converted by the donor
couple, in the same manner as parents engaging in a standard
adoption, thus halachically eliminating any filial relationship
to its natural siblings. In this way, no unintended incest
could result from a surrogacy arrangement.” Similarly, the
most stringent view, which assumes that both the genetic
and gestational mother may have a maternal relationship
to the child born of a surrogacy arrangement, could mandate
use of a non-Jewish surrogate. On the other hand, according
to the school which views the genetic mother as the legal
mother of the child, the identity of the surrogate mother
has no legal consequences for the child. Therefore, the
surrogate parent may be a Jew or gentile, a family member
or a total stranger, with no concern that the child may later
engage in unintended incest. R

Adultery

In addition to the risk of incest, a surrogacy arrangement
may raise concerns of adultery. Halacha defines adultery as
sexual intercourse between a married woman and a man
who is not her husband. A number of contemporary halachic
authorities have extended this prohibition to  artificial

33. Cf R. Z. N. Goldberg, “Takalot ha-Alulot li-Tzme’ach me-
Hashtalat Ubbarim,” Techumin 10 (1989):273-81, discussing the
problem of unintended incest in a situation involving the anonymous
donation of an ovum, However, R. Goldberg does not address the
situation in which the identity of the surrogate -- whom R. Goldberg
regards as the halachic mother - is unknown to the child. Note
that R. Goldberg’s apparently permissive view regarding an
anonymous ovum donation is disallowed by R. Elyashiv. See A.
5. Abraham, op. cit., 184,
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