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I. Biblical Cases
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The son of the Israelite woman pronounced the Name in blasphemy, and he was brought to Moses—now his mother’s
name was Shelomith daughter of Dibri of the tribe of Dan—and he was placed in custody, until the decision of the
LORD should be made clear to them.
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They left him in physical perfection — with no lack of limb or health. Since those who had heard [his blasphemy]
wanted to hurt him at any rate, even before he came to court. Therefore, they put him unharmed in prison, so no one
could harm him until G-d spoke.
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Once, when the Israelites were in the wilderness, they came upon a man gathering wood on the Sabbath day... He
was placed in custody, for it had not been specified what should be done to him.
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And they did not place the man who gathered sticks on the Sabbath day with him (Numbers 15:34), because both of
whom happened to be at the same period, but they knew that the stick-gatherer was to be punished with the death-
penalty, only it had not been explained to them by what kind of death he was to be punished ...In the case of the
blasphemer, however, it states “[and they placed him in ward] that [the proper penalty] might be shown to them”; this
was because they did not know whether he is at all liable to the death-penalty or not (Sifra;Sanhedrin 78b).

No-99,8° P999a1ma .5
(¥) : M0 NI NPRRD ANY? Np) DINDT N0 DD OHZY NN TN ¥ DY) TIx 17NN DY MNnI IDWIN-IY 18Y (1)
(

{DNDD MY TN YIRS PINN MY MY P2 YYIN W2 (N2) : MDD DINDNN TP TIN YN NYI7 Ta) WD X1

Two men, one named Eldad and the other Medad, had remained in camp; yet the spirit rested upon them—they were
among those recorded, but they had not gone out to the Tent—and they spoke in ecstasy in the camp. A youth ran
out and told Moses, saying, “Eldad and Medad are acting the prophet in the camp!” And Joshua son of Nun, Moses’
attendant from his youth, spoke up and said, “My lord Moses, restrain them!”
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He meant: cast upon them the responsibility for public affairs and they will of themselves soon come to an end
(through the worry and anxiety this entails). — Another explanation is: that the word means put them into prison
(N92), for they were prophesying “Moses will die and Joshua will bring the Jews into the Land.”
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Because only seventy elders were to be chosen according to G-d, the lad assumed that these two men must be false
prophets, as there were already seventy such men apart from Eldod and Meydod. As a result, they deserved to be
locked up pending judgment by the court.
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For perhaps a false spirit was in their mouths, or an evil spirit had frightened them. Therefore, they need to put them
in a cell like an insane person who is prophesying.
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Joseph’s master had him put in prison, where the king’s prisoners were confined. But even while he was there in prison
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And you, Ezra, by the divine wisdom you possess, appoint magistrates and judges to judge all the people in the
province of Beyond the River who know the laws of your G-d, and to teach those who do not know them. Let anyone
who does not obey the law of your G-d and the law of the king be punished with dispatch, whether by death, corporal
punishment, confiscation of possessions, or imprisonment.”

II. Talmudic Cases
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Our Rabbis taught: R. Nehemiah gave the following exposition: If he rise again, and walk abroad upon his staff, then
shall he that smote him be quit. Now, could you have thought that whilst he walks in the market place his assailant is
executed! But it must refer to one who, it was judged, would die [of his injuries], but then their effect lessened, only
to increase subsequently so that he died, [the Torah thus teaching that his assailant| is quit. But how do the Rabbis
explain 'then shall he that smote him be quit”? — This teaches that he is incarcerated [until the result is known].
Whence does R. Nehemiah know this? — From the 'gatherer [of sticks]'. Then let the Rabbis also deduce it thence?
— The 'gatherer' was certainly liable to death, Moses merely not knowing by which death; that excludes our case,
where we do not know whether he is liable to death at all. But R. Nehemiah maintains that it can be deduced from
the 'blasphemer’: though not knowing whether he was liable to death, they imprisoned him. But the Rabbis say that
in case of the blasphemer, [his incarceration| was an ad hoc decision. ...
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I might have though you could give a deposit and stroll in the market. Thus it says “if he gets up, he shall walk
outside” — which teaches that we imprison him until [the victim] is healed.
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If a person killed, and there are witnesses that he killed, he should be imprisoned until his witnesses come.
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It seems from the Yerushalmi that this is only because the witnesses came to court and said “he blasphemed”, even
though they had not accepted their testimony they imprison him. However, if the witnesses have not come, it is not
correct to imprison or disgrace him for no reason.
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Mishnah. He who was twice flagellated [for two transgressions, and then sinned again,| is placed by beth din in a cell
and fed with barley bread, until his stomach bursts.

Gemara. Because he has been twice flagellated Bezh din places him in a cell? — R. Jeremiah answered in the name of
Resh Lakish: The reference is to flagellation for an offence punishable by excision, so that he is already liable to death
[at the hand of G-d], but the time of his death has not yet come: since, however, he abandoned himself [to sin, by



transgressing a third time|, we hasten his death... And what was the form of the cell> — Rab Judah said: A chamber
of his [the transgressor's] full height. And where is it alluded to? — Resh Lakish quoted: Evil shall slay the wicked...

Mishnah. One who commits murder without witnesses is placed in a cell and [forcibly] fed with bread of adversity
and water of affliction’.

Gemara. How do we know [that he committed murder]? — Rab said: On a 'disjoined’ evidence. Samuel said: Without
a warning. R. Hisda said in Abimi's name: Through witnesses who were disproved as to the minor circumstances [of
the crime], but not on the vital points... As we learned: It once happened that Ben Zakkai examined [the witnesses] as
to the stalks of the figs.... In both cases he is fed with 'bread of adversity and water of affliction' for his intestines to
shrink [thus blocking the passage], and then he is fed with batley bread until his stomach bursts.
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Whence do we derive that we may fetter, arrest and prosecute them?
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Similatly, he may have a person's hands and feet bound. He may imprison him and have him pushed to the ground
and dragged, as Ezra 7:26 states: "Judgment will be speedily administered to him, to be executed, to be uprooted, to
be punished by a loss of property, and to be imprisoned.
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One who has received a promise to be released from prison... one slaughters on their behalf. [Yet in the case of] all
these, one may not slaughter for them alone, lest they bring the Passover-offering to disqualification.

Gemara. Rabbah son of R. Huna said in R. Johanan's name: They learned this only of a heathen prison; but [if he is
incarcerated in] an Israelite prison, one slaughters for him separately; since he was promised, he will [definitely| be
released, as it is written, The remnant of Israel shall not do iniquity, nor speak lies.
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For example, to force him to divorce his wife who is forbidden to him, or to pay money. Alternatively, as it says
(Ketubot 33b) “if he gets up and walks outside”... this teaches that you imprison him until you see what will happen
to [his victim)].
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It has been taught: R. Eliezer b. Jacob said: I have heard that the Beth din may, [when necessary,| impose flagellation
and pronounce [capital] sentences even where not [warranted] by the Torah; yet not with the intention of disregarding
the Torah but [on the contrary] in order to safeguard it

I1I1. Post Talmudic Authorities
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Even if he made a condition that the lender could imprison him, and wrote it in a contract, it does not help and he
cannot imprison himself or be forced to serve him. Rama: This is only if he does not have money to pay. If he does
have, and does not want to pay, the court can imprison him and beat him until he dies to force him to pay .Some say
that even if he does not have money to pay, if he swore to be imprisoned until he paid, he must fulfill his vow.

e Rivash originally forbade it, but then relented to the custom., which was meant to encourage people
to lend money.


http://www.chabad.org/16504#v26
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Do not judge [on the Sabbath|. Rama: And it is also forbidden to arrest someone and put in prison someone who
desetrves punishment so he does not flee.

23. Shevut Yaakov 1:14 questions this. After all, the case of the woodcutter was on Shabbat.
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25.

206.

27.

28.

29.

NIV

“Imprisonment in Jail”: An Invalid Punishment According to the Torah

It is indeed the case the Torah has corporal punishments, such as lashes, and even four kinds of death... However,
the punishment of imprisonment which extends for years, as a sadistic punishment, a continuous torture worse than
these just mentioned... It is a cruel punishment “which is not written in the Torah.”... The institution of prison,
based on Torah soutces, is only for ensuring the prisoner does not escape before he can be judged, or to force him to
fulfill that which the court has commanded him to do. Under no circumstances is it proper to use it as punishment.
The spiritual and psychological anguish that result from it are unbearable to catry.

The only cases in Torah he mentions are the blasphemer and woodcutter, where we are dealing only with holding cells
for guilty parties, perhaps to protect them, as per Haamek Davar above.
The City of Refuge is not comparable — he has freedom of movement and the ability to live a life within the city.
He does allow temporary imprisonment to force people to do the correct thing, as per Pesachim 91.
Rabbi Chaim Dovid HaLevi (Torah SheBe’al Peh 16)
a. Punishment should be rehabilitative, not retributive. Hence cities of refuge are proper, prison is not.
b. Prison is counterproductive. Torah models, such as temporary slavery are rehabilitative and kind.
c. Certain kinds of murderers or those who hire hitmen can be put in Kippah.
d. If a certain court would deem it necessary, then it would be permitted. However, it is not a Torah punishment
and should not really be encouraged.
Rabbi Asher Weiss (Minchat Asher Bereishit 57):
a.  We have evidence for holding cells, with mixed evidence for how much proof is necessary
b. Mechilta says you can’t use bail instead of a holding cell. R. Weiss: this is left to the discretion of the court.
c.  We have limited examples in Sanhedrin of prison as punishment.
d. In the end, it must be left to the Batei Din of each generation.
e. Don’t imprison people who committed crimes of different severity in the same cell.
Rabbi Tzvi Ben Yaakov, Av Beit Din Tel Aviv (Mishpatecha LeYaakov 3:33):
a. The Ritva in several places mentions temporary decrees to use prison, and points out the discussion of Rivash
regarding using prison to force repayment of loans.
Rabbi Lipa Kaminer (Techumin 9)
a.  Don’t imprison people who committed crimes of different severity in the same cell.
b. Can imprison to question, even before the crime has been proven, but there must be a reasonable basis to
assume the crime has been committed, but not just because of a mere accusation.
c. Historically, it has been used to force repayment of loans.
d. For crimes, the power is given to the courts if necessary.
e. However, keep in mind the importance of human dignity, and that punishment is not meant to be retributive.
Rabbi Eliezer Waldenberg
a. Prison, not bail can be used for suspected murderers, but only after there are witnesses present (even before
they testify)
b. Can be used to force people to do what Beit Din told them.
c. Repayment — disputed.
d. Can be used for murderers who cannot be convicted, and can be used as a decree for those who hired others
to murder.
e. Courts can decide to institute prison — but make sure it is for the sake of heaven.



