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TRADITION

fulfill any of her wifely duties and indeed he might be compelled by her
to execute a get. In such circumstances, argues Rabbi Klatzkin, the mar-
riage no longer represents a benefit of any kind to the husband and
hence the divorce represents an unmitigated benefit.

In a subsequent case reported in his Milu’ei Even, no. 29, Rabbi
Klatzkin went far beyond his original position.®® The latter situation
involved a woman abandoned by her husband immediately after their
wedding and whose subsequent whereabouts were unknown. Two years
after her husband’s disappearance the woman entered into a second
marriage. Unbeknown to the wife, prior to the marriage the young man -
had, on occasion, behaved in a deranged manner, The possibility existed
that the groom’s mental illness was of sufficient gravity to constitute an
undisclosed “grave defect” that would serve to void the marriage.
Hence, the validity of the marriage was a matter of doubt. If the first
marriage was a nullity, no get would have been required. If, however,
the first marriage was indeed valid, the second marriage was a nullity
and constituted an adulterous relationship. Hence, as an adulteress, the
woman was precluded from resuming a marital relationship with her
first husband. Accordingly, argued Rabbi Klatzkin, the marital state no
longer represented a benefit of any kind to the first husband. Con-
sequently, Rabbi Klatzkin ruled that the principle of zakbin me-adam
might be invoked in drafting and executing a get to ameliorate the -
plight of the agunah.

B. THE REQUIREMENT THAT THE SCRIBE AND WITNESSES
BE PERSONALLY INSTRUCTED BY THE HUSBAND

- r The additional barrier to be surmounted in this case lies in the fact that

not only had the husband failed to designate an agent for delivery of the
get, but unlike the carlier case in which only the agent for delivery of the
get had died, the husband had not issued a face-to-face directive to the
scribe to write the instrument on his behalf. The rule, as recorded in
Shulban Avukh, Even ba-Ezer 120:4, is that the scribe and witnesses
must hear directly from the husband that he instructs them to draft and
sign the get.*é That provision reflects the requirement that a bill of
divorce be written specifically on behalf of a particular husband and a
particular wife. The halakhic presumption is that the requisite intent can-
not be evoked unless the scribe and the witnesses actually hear the voice
of the husband.¥” In the case of a husband who has absconded without
issuing such instructions, it is of course impossible for the scribe or the
witnesses to hear those instructions from the husband.
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J. David Bleich

In deflecting that objection, Rabbi Klatzkin relies upon a previous
ruling of an earlier scholar, R. Isracl Hapstein, popularly known as the
Maggid of Koznitz (Kozienice) recorded in the latter’s Bet Yisra'el. A
young man, a native of Chmielnik, married and established residence in
Staszow. A year later the husband left home, apparently to seek his for-
tune, and was not heard from for a period of twelve years. Some eight
years after his departure, 2 contingent of Prussian soldiers were quar-
tered in Jewish homes in Staszow for a period of time. A number of sol-
diers were quartered in the home of the wife and during their stay the
soldiers became aware of the husband’s disappearance. Some time later,
one of the soldiers who was then stationed in Warsaw wrote that he had
identified the husband as one of a group of prisoners under his supervi-
sion. The wife sent her brother to Warsaw to search for her husband but
to no avail, Later, the same soldier wrote once again to inform the wife
that her husband had escaped and crossed over to the foreign army.

Shortly afterwards foreign soldiers passed through Staszow and
remained in that city for a period of time. One of the soldiers conversed
with the townspeople in Yiddish, a phenomenon that aroused a meas-
ure of curiosity. Upon closer scrutiny, one of the townspeople recog-
nized the Yiddish-speaking soldier as a friend of his youth and as none
other than the missing husband. Subsequently, other people, including
his wife, claimed to recognize him. When confronted, he admitted only
that he was a former resident of the area. As a test, some of the towns-
people pointed to various women and asked with regard to each one
whether the woman was his wife. Each time the soldier answered in the
negative. Finally, they brought the abandoned wife and asked the same
question. The soldier averted his face and refused to converse further in
Yiddish but inquired in a foreign language after the welfare of the
woman’s sister. The matter was reported to the foreign officer in com-
mand of the soldiers who ordered two of his soldiers to examine the
man in question in order to ascertain whether he was circumcised.
Those soldiers claimed that he was not. Nevertheless, the townspeople
persisted in demanding that the gentleman reveal the truth. Finally, on
Shabbat, evey Shevn’ot 5559, shortly before leaving the city, the soldier
acknowledged his identity and gave assurances that, if his wife would
follow him to the next encampment, he would execute a get.

Toward the end of that summer a letter addressed to the rabbi and -
officers of the community was received from the earlier-mentioned for-
eign officer. In that letter the officer identified the missing husband and
described him as a “Jewish apostate.” The officer indicated that he was
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writing at the behest of the soldier who was seriously ill and feared that
he would never return home. He further reported that the soldier had
expressed 2 desire to execute a ges in order to enable his wife to seek
another husband and had requested the officer to write to the Jewish
community of Staszow to that effect. Later in the winter a second letter
arrived. The soldiers had again approached the officer to ask if he had
received any news from Staszow and if the divorce had been executed,
Accordingly, the officer again requested that, if the communal officials
had not aiready done so, they arrange the divorce without delay and
inform him that the request had been honored. The officer’s letter was
countersigned in Hebrew script by the husband and bore the Hebrew
signature of a witness. The communal leaders to whom the letter was
addressed responded both with a letter to the officer requesting him to
arrange for the soldier to present himself before the nearest rabbi and
with an enclosed open letter soliciting the assistance of the local Jewish
community. Seven weeks later a reply was received from the officer
reporting that the letter of instruction arrived too late to be acted upon
because the soldier had been shot and had died of his wounds immedi-
ately thereafter.

Of course, were the officer’s letter to have been accepted as suffi-
cient proof of the husband’s death, no further acton would have been
required. Indeed, that issue is addressed in Bet Yisra’el but, for reasons
beyond the scope of this discussion, the testimony regarding the hus-
band’s death was found to be inadequate. Nevertheless, since the hus-
band had no issue, the Maggid of Koznitz as well as a number of
renowned rabbinic scholars with whom he corresponded and whose
responses are included in Ber Yisra’el, did require that, in addition to
the execution of a get in accordance with the husband’s original instruc-
tions, the wife undergo halizah because of the possibility that the hus-
band had indeed died.

The major issue addressed in Ber Yisra’sl is whether the letter sent
by the foreign captain and countersigned by the husband served as a
valid appointment of an agent for execution of a ger. The letter could
serve as the basis for such authorization only if it might be construed as
a memorial of prior oral designation of a scribe and witnesses by the
husband and, in addition, if it is agreed that oral designation of 2 scribe
and witnesses is valid even if such designation takes place out of their
earshot ot, in the alternative, if the signature of the husband might itself
be construed as designation of the scribe and witnesses and it is agreed
that written authorization is equivalent to oral designation.®® If written
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authorization is sufficient, it is because the reading of the letter and of
the husband’s signature by the scribe and witnesses is regarded as tanta-
mount to the scribe and witnesses having heard the husband’s oral des-
ignation. Also addressed by Bet Yisva’sl is the evidentiary problem of
the officer’s probity as well as the authenticity of the letter and its
appended signatures.

Rabbi Klatzkin cites Ber Yisra’el as precedent for the position that
the scribe and witnesses can effectively perform their functions specifi-
cally on behalf of the husband (le-shemo) and wife (le-shemah) even if
they do not actually hear the husband’s command and applies that prin-
ciple to instances of self-designation predicated upon the principle of
zakbin me-adam. In point of fact, however, the thrust of Bez Yisra'el’s
own responsum is that the act of writing is comparable to physical ges-
ticulation. The Mishnah, Géttin 67b, declares that designation of a
scribe and witnesses may validly be accomplished on the basis of shak-
ing of the head and the like. In cffect, the Mishnah categorizes such
physical gestures as “body language.” The author of Bes Yisra’sl equates
penning a signature with body language which, in turn, is tantamount
to speech. Thus, Bet Yisra’sl does not assert that the written word is
equivalent to the oral word but that the act of writing is a form of body
language manifesting intent.

A responsum authored by R. Pinchas ha-Levi Horowitz, renowned as
the author of the Hafla’ab, is incorporated by the Maggid of Koznitz in
his Bet Yisra’el. Bet Yisra’el velies heavily upon Hafla'ah as a preeminent
authority who endorsed his ruling. However, an examination of
Hafla’ali's responsum reveals that Hafla’ah regards equation of writing
with body language to be a matter of doubt. Hafla’sh also assumes that
the husband did indeed designate a scribe and witnesses orally and that
the letter merely memorialized the antecedent oral designation. The
validity of oral designation not actually heard by the scribe and witnesses
is categorized by Hafla’ah as a matter of doubt. Nevertheless, he concurs
in the Maggid of Koznitz’s permissive ruling on the basis of a sefek sefeika,
or “double doubt,” i.e., although neither position, viz., neither equation
of writing with body language nor the validity of oral designation not
heard by the scribe and witnesses, can be accepted unequivocally, never-
theless, each of those positions is sufficiently authoritative so that, in com-
bination, the two considerations can be relied upon in practice.

Neither the reasoning of Ber Yisra’sl nor the reasoning of Hafla’ah
is applicable to the thesis propounded by Rabbi Klatzkin. Moreover, it
is striking that nowhere in the entire collection of responsa presented by
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Bet Yisra’el, numbering well over one hundred pages, is there the
slightest hint that the problem of the unfortunate woman, whose plight
cach of the respondents sought to alleviate, could be remedited by
application of the principle of zakhin me-adam. To this writer, that
absence is not a fallacious argumentum ex silentio but palpable evidence
of rejection of that potential solution.

The question of whether the principle of zakhin me-adam fails as an
expedient in facilitating executon of a get by reason of the absence of a
direct command by the husband to the scribe ordinarily mandated in
order to fulfill the requirement of le-shemah is closely related to the issue
of kitvu u-tenn, i.c., “write and give,” a procedure in which the husband
authorizes others to designate a scribe and witnesses on his behalf. The
procedure of kitvu u-tenn is relied upon by many authorities in situations
in which the husband is unable or unwilling to appear personally before
the bet din. Other authorities, including Hazon Ish, Even ba-Ezer, no. 85,
rule that such a procedure should never be relied upon. Ramban, Gitin
66b, and those early-day authorities who adopt his position maintain that
a procedure of this nature is unacceptable because of the absence of what,
to borrow a term from another area of law, may be termed “privity”
between the husband and those subject to his directions.

If the rule that a husband cannot authorize others to designate a
scribe and witnesses on his behalf reflects an irrebuttable principle of
Halakhah to the effect that the quintessential nature of le-shemah
requires an antecedent auditory event, it is obvious that a get cannot be
valid on the basis of zakhin me-adam by virtue of the fact that the
requirecment of Je-shemah requires a direct command. If, however, as
some scholars have argued, the problem lies in the mind-set of the
scribe and witnesses who, in the absence of a personally received oral
directive are presumed to be less then fully convinced of the determina-
tion of the husband to give effect to the gez, that consideration assured-
ly does not pertain in situations of zakbin me-adam. The very concept
of zekhiyyab is predicated upon the principle that “we are witnesses”
(anan sahadi) to the fact that the effect accomplished is firmly and res-
olutely desired by the person on whose behalf the ge# is performed.
Although the underlying rationale is not elucidated by those authori-
ties, apparently both the Magyid of Koznitz and Hafla’ah assumed the
presumption of the absence of le-shemal to be blanket and irrebuttable
in nature whereas R. Eliyahu Klatzkin seems to have regarded the pre-
sumption to be empirical and psychological in nature and hence not
applicable in instances of zakhin me-adam. J
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