Medical Halachah - The Shoteh: Judaism and the Irrational Patient
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For more than 2,000 years, Jewish law has sought to define incapacity for purposes including = e
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executing transactions and participating in religious ritual. The chief example of the incapacitated
person is the shofeh — but what are the defining traits of a shofeh, and do they have parallels in
modern psychology? Is the shoteh a useful model in determining a patient’s capacity for consent
to treatment?

Evaluation link https://www.surveymonkey.com/r/JME-Shoteh

Past medical sessions https://torontotorah.com/nusbaum

Patient Capacity to Consent (2012) https://www.yutorah.org/lectures/lecture.cfm/783340/
Judaism and Dementia Care (2014) https://www.yutorah.org/lectures/lecture.cfm /814506 /
Mental Health and Mitzvot (2019) https://www.yutorah.org/lectures/lecture.cfm /917726 /
Eating Disorders (2022) https://www.yutorah.org/lectures/lecture.cfm/1054798/

Dr. Rael Strous, The Shoteh and Psychosis in Halakhah with Contemporary Clinical Applications, Torah uMadda J #12
After outlining the essential symptoms characteristic of a shofeh and associating these symptoms with the contemporary
description of psychosis, we must now clarify who ultimately diagnoses the shofeh.

Rambam deals exclusively with the issue of a shofeh serving as a witness in a court of law. In such cases, Rambam
concludes that it is the responsibility of the dayyan and Beit Din to understand the witness’s predicament and then apply
that knowledge in deciding whether he is capable of serving as witness. This may very well be a fundamental
requirement that in judiciary matters it is the judicial system that is required to investigate a person’s health status and
then apply the related halakhic norm.

In a different sphere of Halakhah however, it is conceivable that the intervention of the Beit Din is not required. In most
spheres of Halakhah external to the formal judiciary, the responsibility of determining halakhic outcome lies with the
lone rav posek. Therefore, in the varied cases of shofeh definition, the relevant halakhic authority will be required to
perform in @ manner corresponding to that of the Beit Din and dayyan in judicial cases.

Vignettes
1> Janet, age 17, is clinically diagnosed as severely anorexic, and is being treated in an inpatient facility. Her body

image is clearly irrational; does Janet qualify as a shofeh, such that she is exempt from halachic obligations? [Of
course, Janet may also be exempt from any halachic obligations which interfere with her life-saving treatment, but
our question is more broad, about halachic obligations in general.]

2> Sidney, age 88, is dealing with moderate dementia. At times he is relatively lucid, but there are episodes during
which he seems to think he is sixty years younger and interacting with his family and friends from that period. Is
Sidney a shofeh during his periods of lucidity?

3> Sidney experiences a heart attack, and in the aftermath his dementia episodes worsen. Sidney’s daughter Rachel
has been appointed power of attorney for personal care, and Sidney’s doctors come to her for guidance regarding
life-saving care in case of a future heart event. Sidney has written explicitly that he would not want CPR if he were
in such a state, but his grandchild, with whom he had an exceptionally close relationship, is marrying in three
months. There is a reasonable chance that Sidney could be lucid for the wedding, if he survives that long. Should
Rachel follow Sidney’s written instructions, or should she seek to preserve Sidney’s life at least until the wedding?

4> Reuven was diagnosed with schizophrenia in late adolescence, and his cognitive and functional deficits were so
dramatic that longterm hospitalization was required. Reuven’s parents placed him in an institution where kosher
food was not available and religious rituals were not observed. Twenty years later, Reuven’s parents pass away,
and his brother Shimon, an observant Jew, is now responsible for Reuven’s care. Is Shimon responsible to arrange
kosher food and mitzvah opportunities for Reuven?


https://www.surveymonkey.com/r/JME-Shoteh
https://torontotorah.com/nusbaum
https://www.yutorah.org/lectures/lecture.cfm/783340/
https://www.yutorah.org/lectures/lecture.cfm/814506/
https://www.yutorah.org/lectures/lecture.cfm/917726/
https://www.yutorah.org/lectures/lecture.cfm/1054798/

The Shoteh

1. Halachic concern for the shoteh — Personal, Property, Religious matters

2. Implications of a shoteh diagnosis
e Mitzvah obligation
e Ritual eligibility (shechitah, shofar)
e Standing in court
e Commerce
e Marriage and divorce

3. Dr. Rael Strous, The Shoteh and Psychosis in Halakhah with Contemporary Clinical Applications

As opposed to being a diagnosis rooted in pathophysiology or abnormal cognition, the term shoteh reflects a
phenomenological classification, with the responsibility of competence assessment and optimal categorization lying with
the Beit Din, which takes into account the encouraged input of mental health professionals.

4. Dr. Rachamim Melamed-Cohen, n17:1°2 nymapn 55-5y 7M1 71200 30 7271 pg. 100
https://www.melamed.org.il/about-en
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Even though aggada mostly points to the shofeh as atypical in thought... Halachah and the pragmatic world of halachic
authorities focus on the conduct of the shofeh.

5. Rambam (12 century Egypt), Moreh Nevuchim 3:25

.DO9723 @YAWAT MWD, 0% 2w QTR 212 N¥P 2772 POYNCY 1D ,593 199N 112 120 KD WK 77D RO ,9200 N
And the deed that is empty is the deed for which no plan can be discerned, like the way some people’s hands become
busy when they are thinking, and like the deeds of the meshugaim and the confused.

6. Rabbi Yonatan Rosensweig (contemporary Israel), snoxws swe1 pg. 263
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Even though we emphasized above that “the manner of shtf' is that one acts without reason or purpose, that is not
accurate for the psychotic patient. Many times, a psychotic patient acts with a certain logic... based on the picture of
reality that he perceives. But since we know with certainty or near-certainty that his picture of reality is entirely incorrect,
all of his deeds are considered “without reason” from beginning to end...

7. Rabbi Moshe Feinstein (20t century Russia, USA), Igrot Moshe Even haEzer 1:120
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One could argue further that also, all of his foolish actions which emerge from his error that he is Mashiach, that

according to his bad thought he is repairing the world, these do not render him a shofeh for all matters. One who acts

according to a certain logic and path that he believes, even if it is great foolishness, is not considered a shofeh for this.

8. Rambam (12t century Egypt), Mishneh Torah, Hilchot Nachalot 10:8
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When a child matures, even if he eats and drinks excessively and squanders his property and travels a bad path, the
court may not keep his assets from him and may not appoint a guardian...

9. Rabbi Moshe Feinstein (20t century Russia, USA), Igrot Moshe Yoreh Deah 4:29
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Certainly, there is a difference between a shofeh and one who is exceptionally unintelligent — for being a shofeh is not
about powers of understanding his affairs [intellectually]. Even one who is able to understand matters may have a
confused, torn mind, meaning that he knows and understands that there are differences between the things he sees, but
he errs in his delusions, and his delusions change in very brief periods of time...

10. Rabbi Moshe Farbstein (contemporary Israel), Mishpitei haDaat, Chapter 3
IATINTT IR TAWTAT 02090 19XK WADIY VT SWANWIY o1 7 R W w1 391" a5 v R e
2727 9 PRY — ROW 72°0 290 W L,AIRT M2 LN 737a0n "y ma" mama ,wo1 N2 Mk :Mnw M2°0n MRt 7120 0T viw
JPMIRYING KOX MUY 72730 72°07 2177 N0 DA 71K A0W3A NP0 1299777 L0272 0300
IATINA IR 72°WN2A WIOW D DA TRt ok ROX e NP1 PR NI .‘ipﬁ.‘i RPNTY
The concept of “shoteh” is not identical to “mentally ill”. A shoteh is anyone whose mind is confused, and his thought
processes or actions are impaired.
This confusion can happen from various causes: mental illness, a “bad spirit”, brain injury, diseases of age, or any
reason — and there is no halachic difference between them. Halachah that deals with the shoteh mostly does not deal
with the cause of the sAfut but with its results.
For example: One who is struck by depression is not called a “shofeh” unless the illness causes confusion in his thoughts
or behaviour.

11.Dr. Rael Strous, The Shoteh and Psychosis in Halakhah with Contemporary Clinical Applications

The most common usage of the word has been reserved for, and most closely describes, the clinical phenomenon of
psychosis, the state in which an individual lacks the ability to distinguish reality from fantasy. With gross impairment of
reality testing and insight, the psychotic individual will incorrectly evaluate perceptions and thoughts and, in so doing,
make incorrect inferences about external reality despite evidence to the contrary. This state is frequently associated with
a severe impairment of social and personal functioning characterized by an inability to perform expected roles. While
the concept of shoteh is associated with psychosis, a more precise description of its phenomenology and its application
to contemporary clinical medicine remains unclear.

12.Rabbi Yonatan Rosensweig (contemporary Israel), snoRwa w1 pg. 263
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The gemara also presents for us symptoms of shfut for those patients who are not psychotic, but neurotic. Their view of

reality is not damaged in a fundamental, comprehensive way, but they are shotim exclusively in a certain area...

13. Talmud, Chagigah 3b-4a
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Who is a shofeh? One who travels alone at night, and who sleeps in a cemetery, and who tears his clothing.
Rav Huna said: One who displays all of these at once. Rabbi Yochanan said: Even one of these behaviours.
But what is the case? If he acts apparently irrationally, even one behaviourm should suffice! If he does not act irrationally,
even all of the behaviours would not sufficel No; this is where he acts apparently irrationally, but regarding sleeping in
the cemetery perhaps he did it fo receive an impure spirit, regarding travel alone at night perhaps he was gripped by
gandripos, regrading tearing his clothing perhaps he was lost in thought. Once he performs all of them, it is like an
animal that gores an ox, a donkey and a camel; it is now identified as dangerous for all.
Rav Pappa said: Had Rav Huna heard the lesson, "Who is a shofeh? One who destroys that which people give him,"
he would have recanted.



Does that mean he would have recanted from the trait of tearing his clothing because it is similar, or that he would have
recanted from all of them? This remains unclarified.

14. Summary
e Rav Huna said a shoteh diagnosis requires all three actions if they could be explained as rational
e Rabbi Yochanan thinks that one such act is enough to label the person a shofeh, and don’t adopt these other
explanations for the action
e Rav Pappa may think that Rav Huna says tearing clothing or destroying one’s own property stands on its own
as an act which cannot be explained away

15. Rabbeinu Avigdor cited by Rabbi Joseph Colon (15 century ltaly), Maharik, haChadashim 20
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Regarding the getgiven in Wurzburg... The husband’s mind was torn, and they checked him threefold and it was clear

to them that he was healthy at that time. And regarding this, | humbly responded that if he was not established as a

shofeh with the symptoms listed in Chagigah, he is as a sane person for all of his affairs, and no test is needed.

16. Rabbi Dr. Avraham Steinberg (contemporary Israel), HaRefuah KaHalachah IV 6:4:1:11

2" 0o 220N TR 12 PR OX Q1,027 209 W W7 ,1]’1’!]17 YWD 271NN R L, 70w 99H¥2 A7INW N
One who acts clearly as a full shofeh, and he acts as a meshuga before our eyes, his status is that of a shoteh for all
matters, even if he doesn’t have any of the symptoms listed by our Sages.

17.Rabbi Dr. Moshe Halevi Spero, Handbook of Psychotherapy & Jewish Ethics, pp. 246-247

The question of “reliable” determination of incompetence directly concerns our discussions. The Talmud and codes speak
of certain “diagnostic tests” or b dikoth (Rorschach himself would have termed this a versuch, an “experiment”) which
are designed to determine mental competence in matri-legal matters. For example, when there is cause to doubt an
individual’s sanity and, hence, legal competence to issue a writ of divorce, the codes note that one might query the
individual on topics of common knowledge: If it is winter, one asks the person if he wishes to glean fruits known to grow
only in the summer; if it is summer, we ask whether the individual wishes to harvest fruits known to grow only in the
winter. As Rabbi Y. M. Epstein and others add, one may employ any line of question which will require use of
fundamental psychological abilities that underwrite mental competence. These abilities would seem to be judgment,
orientation in time-and-space, attention, reality-testing, and so forth. Finally, while the choice of examination is left to the
discretion of the dayan (judge), “reliability” demands that at least three demonstrations be given of the abilities or
disabilities in question.

18. Rabbi Dr. Avraham Steinberg (contemporary Israel), HaRefuah KaHalachah IV 6:4:1:14
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In our day, halachic authorities have accepted that anyone whom the doctors who are expert in mental illnesses establish

as suffering perpetually from a severe and defined mental illness, and he lacks any ability to assess intellectually and

make rational judgment, he is a full shoteh for all matters.

19. Rabbi Yitzchak Schmelkes (19t century Galicia), Beit Yitzchak Even haEzer 2:6
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And in the view of my grandfather the Tevuot Shor that even one act [qualifies him as a shofef], it is also true that the

status is uprooted via one act. But in any case, it is required that there be evidence that he is healed. At all times the

shoteh tears his clothing, and if he does not tear it one day, we know he is healed.

20. Rabbi Dr. Avraham Steinberg (contemporary Israel), HaRefuah KaHalachah IV 6:4:2:6
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A shoteh who received therapeutic medicine, and because of the influence of the medicine he functions normally, is
considered “healthy at times” for all matters.

21.Rabbi Moshe Farbstein (contemporary Israel), Mishpitei haDaat, Chapter 5
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It appears that one should clarify that the entire debate of the halachic authorities, and the problems of establishing the
health of the shoteh for a particular matter, are only when the reason to establish that he is healthy is only that we have
not seen him perform an act of sAfut But there could be another means of clarification: if he is healed from the illness.
Meaning that the cause for the deeds of shtutis gone. There is no doubt that such a person will be ruled healthy. For
example, one who suffers from baseless fear, and because of that he establishes a pattern of deeds of shfut, it is possible
that even if he stops performing the shtutfor some time, he still will be ruled a shofeh, as we have clarified. But if he is
assessed and it is clarified that his fear has left him, it is clear that he will be ruled healthy.

Vignette #1: The Localized Shoteh
22.Rabbeinu Simchah of Speyer, cited by Rabbi Meir of Rothenberg (13t century Germany), Responsa 455
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And Rabbeinu Simchah of Speyer wrote that we do not assume someone is a shoteh vis-a-vis divorce until we see the
symptoms of shfutlisted in Chagigah...

23. Rabbi Menachem Meiri (13t century France), Commentary to Chagigah 3b
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[Who is a shofeh?] Anyone who is presumed to be a shofeh, and we see that he does something of shtutthat is a clear

symptom for him, tearing his clothing in the manner of shfut or destroying what is given to him. But sleeping in the

cemetery and going out alone at night are not clear symptoms, and even if one does them in the manner of shfut, for

going out alone could be because gandripos grips him...

24.Rambam (12 century Egypt), Mishneh Torah, Hilchot Edut 9:9
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A shoteh is biblically disqualified from testimony, for he is not obligated in mitzvot. This is not only a shofeh who walks

unclothed, breaks implements and throws stones, but anyone whose mind is confused, such that his mind is perpetually

mixed up on a matter, even if he can converse normally on other matters, is disqualified and is considered in the class

of shoteh.

25.Rabbi Yosef Karo (16t century Israel), Beit Yosef Even haEzer 121
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It would appear that one of the four behaviours mentioned in the Talmud would render a person a shoteh, but performing
other irrational acts would leave a person in his presumed status of sanity... but from the Rambam, who did not mention
these acts and only said, "one whose mind is torn... in some matter," it sounds as though the four items taught here are
not specific, and are only examples, and other behaviours could also do it. It appears that he was driven to state thus
from the fact that the former source listed three behaviours and did not list "destroys that which people give him," and
the latter source listed "destroys that which people give him" and did not mention the other three...



26.Rabbi Moshe Sofer (18th century Hungary), Chatam Sofer Even haEzer 2:2
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Judging in the matter of shotim is impossible other than through the eyes of a judge who understands his nature. One

cannot clarify his nature in writing. As the Rambam wrote, "The judge only has what his eyes see."

27.Rabbi Yechiel Michel Epstein (19th-20th century Poland), Aruch haShulchan Choshen Mishpat 35:7
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“Acting in an irrational manner” is when one does this many times, but doing it once or twice does not cause us to
consider him a shoteh for this. And the Rambam believed that the Talmud’s list is not specific, and the same applies if
we see someone whose mind is perpetually confused on some matter, doing something which those who are whole in
their minds would not do. Such a person is considered a shofeh... And there are great authorities who believe that
shoteh is only that which is stated in the Talmud, as we have written, but their position has been rejected by all of the
authorities. The Tur also agreed with the Rambam [see Beit Yosef Even haEzer 119 and 121]. And it appears to me
that even these great authorities agree with the Rambam, but believe that since this person is not a shofeh in other areas,
it is hard for us to establish whether he is performing this action in an irrational manner, or not.

28. Rabbi Menachem Mendel Schneerson (19 century Russia), Tzemach Tzedek Even haEzer 153
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Some say that even according to the Rambam, who thinks that the symptoms in Chagigah are not specific, still, Maharik
wrote that this is only if one has reached great shtutlike these (of Chagigah)...

29. Tosefta, Shevuot 3:8
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“And heard” excludes a cheresh, “or saw” excludes the blind, “or knew” excludes the shoteh, “if he will not tell then he

will bear his sin” excludes the mute. These are the first view. Rabbi Akiva said: “And you shall seek and you shall

investigate and you shall ask well” — can one seek of the cheresh, and can one investigate the shofeh?

30. Rabbi Yonatan Rosensweig (contemporary Israel), snoxwa sws1 pg. 6
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Because many sane people have strange ways or unusual personality traits — and yet they do not have the status of

shotim — one must be careful of applying this category (shoteh for one matter) other than in clear-cut cases.

31.  Rabbi Dr. Avraham Steinberg (contemporary Israel), HaRefuah KaHalachah IV 6:4:1:16
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One whose mind is torn and confused perpetually on one matter, but in all other areas he acts in a sane way, he is a

shofeh for one matter, and all mitzvot connected to that matter are not binding for him, but for other areas he is not

considered a shofeh...

32.Rabbi Yechezkel Roth (20t century Israel, USA), Responsa Chazon Yechezkel, Even haEzer 8
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We must link a perpetual manifestation with a single, ongoing cause...



33.Rabbi Yonatan Rosensweig (contemporary Israel), snoxwa sws1 pg. 14 fn 20
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One should note that there are cases in which those who suffer from anorexia are included in the category of “complete
shoteh", when their entire lives revolve only around this one issue. Even though the area of the shtutis focused on the
subject of eating, since the area of eating is so central to a person’s life, those who deal with anorexia can sometimes
reach the point where all of their energies are devoted exclusively to this particular area, and so one should establish
that their shtutis complete and total.

Vignette #2: On and Off
34.Talmud, Rosh HaShanah 28a
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If one is sometimes healthy and sometimes shofeh, when he is healthy he is as one who is sane for all matters, when he
is a shoteh he is as a shoteh for all matters.

35. Tosefta, Terumot 1:3
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Who is a shoteh? One who goes out alone at night, and one who sleeps in a cemetery, and one who tears his clothing,

and one who destroys that which is given to him. If he is sometimes shoteh and sometimes healthy, this is the rule —

when he is a shofeh he is a shofeh for all matters, and when healthy he is sane for all matters.

36. Rabbi Yitzchak Schmelkes (19" century Galicia), Beit Yitzchak Even haEzer 2:2:2
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In my humble opinion, one should be lenient because in my opinion one is not called “sometimes healthy, sometimes

shoteh," for whom the sages made a decree, unless the times are equal, or at least the periods of shoteh are close to

the periods of health. As opposed to where she is healthy most of the time, and only occasionally is she a shofeh, the

Sages did not decree to prohibit divorce because of a minority of the time...

Vignette 3: Acting for the Shofeh
37.Rabbi Moshe Feinstein (20t century USA), Igrot Moshe Choshen Mishpat 2:74:2, 5
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2: In most cases the patient has relatives, even father and mother and brothers and the like, who are involved in his
treatment, for it is legally their responsibility to a greater extent.
5: If the patient is a baby, or an adult who cannot decide, his parents and the whole family may decide. This permission
stems from the fact that most patients depend upon their parents' opinion and even upon the family, like brothers and
sisters and children, who want what is best for the patient and his family. When there are no relatives, it is certainly
better to depend upon the view of the local court.

38. Rabbi Shlomo Zalman Auerbach (20t century Israel), Shulchan Shlomo, Erkei Refuah | pg. 75
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If the patient lacks capacity, so that one cannot discuss this with the patient, perhaps one may rely on the family members

who we know, clearly, desire very much the best interests of the patient, and they can gauge the patient’s views and

desire in such a situation, whether to agree [to the treatment] or not.



