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TASHBETZ.
Rabbi Simeon ben Tzemach Duran (Rashbatz) was bom in Majorca in 1361, and died in

Algiers in 1444, Like his colleague Rivash, R. Simeon was forced to flee Majorea in 1391, in
the wake of anti-Jewish riots. He settled in Algiers, where he served in the rabbinic court
headed by Rivash until that scholar’s demise, after which R. Simeon succeeded Rivash as
chief rabbi and head of the rabbinical court of Algiers. R. Simeon's responsa, Tashbetz
(Teshuvot Simeon ben Tzemach), deal with many subjects; most discuss halachah, although
others deal with philosophy, biblical commentary, grammar, mathematics, etc.
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Baba Batra. 10b

#:The Gemara relates that this argument was, in fact, once
vanced by a Roman general:

PY 37 NR YW 0I00nw YRy oy m — And this very
anus Rufus® asked of R’ Akiva: bx
our God is a lover of the poor,

mentioned:
— [R’ Akiva] said to

ough our giving them charity, we may bésaved from the

judgment of Gehinnom.

Turanus Rufus took issue with this response:
m297% 9 mx — [Turanus Rufus] said to [R’ Akiva]: On
contrary! Dima% tnannpy w. — This giving of charity is w
actually condemns you to be punished in Gehinnom!

Turanus Rufus explained himself allegorically:
by 9% Ywnax — I shall illustrate this concept for y: with a
parable. i1 9277 % — To what is this mat{ér similar?
2y Sy oyaw o7 w3 37nY — It is analogous to/the case of a
human™ king who was angry at his serv nR3 Awam
7oK —- and confined [the servant] in priséh  X%w nby mn
1nipwaY x5 1973x7% — and ordered that no one feed him or
give him drink. wpwm S axm MK 02k 197 ~ And one man
subsequently went and fed [the servant] and gave him drink in
defiance of the king’s order. 15y oy XY 7957 yvoyws — When

the king hears about this man's actions, is he not angry at [the
man|? ©*73Y 1M1p onX) — And you Jews are called servants
of God, o3y 5mwv N2 9=, MR — as it says:" For
unto Me the children of Israel are servants!"® Hence, by giving
charity you actually viefate the edict of God, your King, and so
Gehinnom.

€ R2pY 11 1 mx — R’ Akiva sa1d to [Turanus
all illustrate the situation for you with a different
7 mmiT 7373 Mm% — To what is this matter of giving
chagity similar? y30x7 n¥33 1wam 112 5y ovaw amy w3 AmY
—At is analogous to the case of a human king who was angry at
is son and confined [the son] in prison x5w vhHy mwn
intpwa% x5y119°0x0% — and ordered that no one feed him or
give him drink. wRwm S25m ME 078 797 — And one man
subsequently went and fed [the son] and gave him drink,
thereby saving his life. 1% 3wy 11717 X5 757 yowws — When
the king hears about this man’s actions, does he not send [the
man] a gift?"” D3 1P 1281 — And we Jews are called sons
of God, oywibx nb onx ouy, M7 - as it is written:)
Sons you are to HASHEM, your God. Thus, although imprisoned
in exile, the Jewish people are still God’s children 5! and one who
sustains the poor among them with gifts of charity earns God’s
gratitude and is thus absolved from the judgment of Gehinnom
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SEX SELECTION AND
HarLAaxkHic ETHICS:
A CONTEMPORARY DISCUSSION

EDITOR’S NOTE:

Medical ethics is, of course, a halakhic issue left to posekim to adjudicate.
But it also includes a socal and public-policy dimension, as well as an arti-
tude towards what may be technically permissible. As the secular medical
community discusses the parameters of sex selection through pre-implanta-
tion genetic diagnosis, we asked Joel B. Wolowelsky and Richard V. Grazi to
intvoduce the issues from a balakbic perspective and for a group of thought-
ful discussants to then offer various perspectives on the issue.

— SC
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KENNETH BRANDER

the use of scienufic advances to help actualize the dream of a
couple having a family.

While posekim overwhelmingly endorse the use of reproductive
technology to help overcome issues of infertility or genetic challenges,
there are several halakhic considerations involved in the use of IUT and
I'VF.! This is especially true when the IVF procedure involves donor
gametes, surrogacy, or when conception happens posthumously.? These
issues are too complex to be discussed here. My comments will focus on
the specific halakhic issues concerning PGD.

Checking a fertilized egg for genetic anomalies or for gender raises
two primary questions. First, if in the process of checking the fertilized
egg a decision is made not to implant the egg either due to genetic
anomalies or that the egg does not represent the desired gender—what
is to happen with such a fertilized egg? In the case of gender selection,

j “here are several issues that need to be evaluated when discussing
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where the ferulized egg is healthy but the “wrong” sex, the preferred
method would be cyropreservation, which is a form of freezing at -80°C
to -196°C that suspends tetal development (as well as all biochemical
reactons) and allows the tertilized egg to be kept in this state indefi-
nitely. This will allow the fertilized egg to be used in the future for stem
cell research or perhaps a tuture pregnancy. However, a fertlized egg in
which genetic anomalies have been found can be destroyed, since
destroying a fertilized egg is not of halakhic concern. Fetal matter that
is less than forty days old is considered by the Talmud ( Yevamor 69b) to
be maya be-alma—*=a sack of water,” having no legal status as a fetus or
a quast human being. This explains why a woman who miscarries in the
first forty days of pregnancy does not assume tum’at yoledet (Shulbhan
Avrukh, Yoreh De’ah 194:2). Addidonally, such an early miscarriage does
not remove the responsibility of pidyon ha-ben from being imposed on
tuture progeny (Shulban Arukh, Yoreh De’ah 305:23).

Ramban permits the violation of Shabbat to save even a 40-day or
younger fetus. This is not based on the premise that it is a life or a
quasi-life but rather that it is better to violate one Shabbat in order for
the fetus to be saved, enabling it to celebrate many Shabbatot in the
future. “Therefore, even with the saving of a fetus thart is less that forty
days old, which is not considered a living entity, you violate [the Shab-
bat] as is articulated by BeHaG.” The license to violate Shabbat is
predicated on the fact that the fetus, although not yet considered a liv-
ing entity on any level, is in a locaton (the womb of the mother) that
provides the necessary elements for development into an entity that will
eventually be a human being. Therefore, R. Hayyim David ha-Levi
explains that one may not violate the Shabbat to save frozen fertibzed
eggs (which are always less that 40 days old), since, in the environment
of a lab, fetal matter has no potential for any development.* Once again,
this underscores that fetal matter at 40 days old is not yet considered a
life. It is for this reason that R. Zilberstein permits their disposal, espe-
cially when they have genetic anomalies.®

Secondly, one must question whether there a concern that the
sperm used was wasted with the disposal of fertilized eggs. This issue is
obviated with the recognition that the sperm expressed was used to fer-
tilize many eggs. Those fertilized eggs passing the PGD criteria will still
be used for the purpose of procreation. For this reason, R. Shelomo
Zalman Auerbach permitted sperm-washing, which, by definition causes
the destruction of some of the sperm expressed, provided that at least
part of the sample was used for procreation.®



Discussion: Kennecth Brander

With all thus, it would seem that the ability to perform PGD is per-
mitted and without halakhic concern. Yet, there is still an overarching
issue that PGD may create. When PGD is used to screen for genetic
challenges, science serves as the conduit through which suffering and
pain can be obviated for the child, family, and society. Using PGD for
this purpose should be encouraged.

However, does the use of PGD for gender selection begin a form of
cugenics? When a couple can orchestrate gender, what is next? Will we
allow medical tests to screen fertilized eggs based on the couple’s
desires, such as hair and eye color? When do we cease to become part-
ners of God and atrempt to replace God? The gift of science must be
used with great circumspect. PGD, when used to determine gender, can
help navigate difficult familial situations. The use of PGD for gender
selection may help a couple perform the mitsva of peru u-revy and in
some cases, obviate a painful familial situation. An example from actual
she’eilot is the distress of a Kohen having a son, who due to a sperm
donation (which defines paternity) will be considered a Yisrael and will
not recetve the first aliya in synagogue or be involved in birkat Kohan-
im. While PGD may insure that such a family has a daughter, the impli-
cagon for society is dangerous. The license given to use PGD in this
manner must be closely scrutinized.

The Talmud (Shabbat 31a) lists a menu of questions asked to each
of us after our passing in the heavenly court. One of the questions is:
“asakra be-pirya ve-rivya?” The Talmudic framing of this question is fas-
cinating: “Where you involved in trying to fulfill the commandment of
procreation (of having a male and female child)?” Notice the phraseolo-
gy of the queston. It is not “kiyamta pirya ve-rivya”—did you fulfill
the mitsva of procreation, but rather, did you try? Having a male and
female child is not in our hands. Our responsibility is to try to have
both genders.

This concern seemed to resonate in a written dialogue between R.
Menachem Burstein, dean of Machon Puah, and various posekim in
Israel. Among the questions thar Rabbi Burstein posed in letters to key
posekim was the question of using PGD for preventing genetic anom-
alies as well as for gender selecdon.” Sephardic Chief Rabbi Amar per-
mitted PGD for genetic reasons, as well as for peru u-revu, and shalom
bayit. However, others, including R. Yehoshua Neuwirth, R. Ariel, and
R. Meir Nissim Mazouz pointed out concerns for such permissibility,
except when it came to preventing genetic anomalies. R. Neuwirth
warned that such permissibility creates an environment in which
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humankind begins to play God and warned against using PGD for this
purpose.®

There is a need for the careful monitoring of how science is used in

society. However, science in general and medical advancement in partic-
ular are means through which we celebrate our mission of tikun olam
and our responsibility of imitacio dei.

I
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NOTES

Concerns include whether one fulfills the commandment of procreation
{R. Yirshak Ya'akov Weiss, Minbar Yieshak 1:50); can [UI be done while
the woman is #idda (R. Moshe Feinstein, [ggeror Moshe, Even ha-Ezer
2:11); or the potential to alleviate this concern through removing nidda
mi-de’oraita (R, Yitshak Ya’akov Weiss, ibid. ).

Concerns about definition of maternity and paternity are discussed in a
number of articles. See Tehumin vol. 5; R. Waldenburg, Tiits Eli’ezer 9:51,
ch. 4:4; Kenneth Brander, “Artificial Insemination and Surrogate Mother-
hood through the Prism of Jewish Law,” Be-Or ha-Torah 12, 59-65; com-
ments of R. Elyashiv, Nishmat Avrabam 4, Hilkbot Pirya ve-Rivya, p. 184;
Michael J. Broyde, “The Establishment of Materniry & Paternity in Jewish
and American Law,” National Jewish Law Review 3 (1988), 117-58 (a
more up-to-date version can be found at hutp://www.jlaw.com/Arti-
cles/maternityl html).

Cases in which the sperm is extracted posthumously or the donor has
already passed are discussed by R. Ezekiel Landau, Noda bi-Yehuda,
Mabadura Kama, Even ha-Ezer 69; R. Shelomo Zalman Auerbach, “Arti-
ficial Insemination,” No’am 1, 165; R. Saul Yisrach, “Ababut be-Hazra'n
she-Lo ke-Darka,” Torah she-Be’al Peh 33 (1992), 41-46.

Ramban, Torat ha-Adam, sha’ar ba-meibush, inyan sakkana.

. Assia 4748, 14.

Assin 51-52, 56. Even R. Feinstein ([ggeror Moshe, Hoshen Mishpat 2:69),
who considers it an act of murder to destroy a fetus at any age, would con-
cur with the statements made regarding fetal material outside the uterus.
His concern is based on the verse in Genesis (9:6) that requires the fetus to
be in utero (ba-adam) to violate the prohibition he mentions in his
responsa.

Nishmar Avvaham, Hilkhor Pirya ve-Rivya 1:5.

To view these letters, see Kenneth Brander, “Playing God: Can I Choose my Child?
PGD and Genetic Screcning,” 1 February 2006 [hup://www.yutorah.org/
showShiur.cfm?shiurID=713523].

The reference in Nishmar Avrabam (ibid.) to R. Auerbach’s halakhic ruling
on sperm-wash limits its use to removing genetic challenges and not for gen-
der selection. Looking at the language of this limitation may suggest that he
would have the same concern for PGD when done for gender selection.

Rabli Brander is Dean of Yeshiva University’s Center for the Jewish Future and
Rabbi Emeritus of the Boca Raton Synagogne.
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Gynecological Procedures and
Their Interface with Halacha

Rabbi Kenneth Brander

Preface

There is often a perception that any gynecological
procedure causing a bloody show creates the status of
niddah. However, it is only when we have an understanding
of the medical procedures and of the halachic paradigms
that we can evaluate whether or not the status of niddah
is conferred. This article attempts to offer insights into the
relationship between the laws of niddah and gynecological
procedures/exams. Moreover the aim of this article is to
sensitize the reader to various issues, allowing for a more
effective interface between modern gynecological practice and
the halachic framework of Taharat ha'Mishpacha.

There are three fundamental talmudic sugyot that must
be cxplored in order to understand the halachic issues
concerning gynecological procedures.

Dam Niddah & Dam Makkah

The status of niddah occurs in a woman when blood is
hormonally released emanating from the makor, the
halachic location of menstrual blood. That is, the blood
must be from the endometrial lining of the uterus or the
endocervical canal. (The exact halachic determination of
what is dam  mun  ha-makor and whether it includes the
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endocervical canal will be discussed later.) Blood that
originates from other locations (i.e. vaginal area) or from
a wound, even in the cervix or uterus, does not create a
status of niddah. The following talmudic passage provides
a list of protocols for determining which blood sources do
and do not confer the status of niddah upon a woman.

How does a woman examine herself? She inserts an
absorbent {cloth into the vagina]. If blood is found
on the top of the absorbent, it may be known that
it emanated from the source [cervical canal or uterus]},
and if no blood is found on the top, it may be known
that the blood emanated from the sides [and not
from the cervical/uterine area. Therefore, the woman
is considered tahor.] However, if she has a wound
in the uterine area [even when the absorbent cloth
shows blood on the top], she may attribute the blood
to her wound {and is considered tahor]....However,
if [she knows that] the nature of the blood of her
wound is different [in pigmentation] from that of
the blood that she observes [on the absorbent
material], she may not attribute it {to the wound].
A woman is believed when she says | have a wound

in the source [cervical or uterine areal from which
blood is discharged.'

The protocols, determining which blood sources create
the niddah status, are codified in the Shulchan Aruch’.

If there is an injury in the uterine area, we assume
the blood flow is from the injury. If the blood from
an injury is discernibly different from the blood of
the menstrual flow, we do not automatically assume
the blood is from the injury [rather we look at the

1. Niddah 66a.
2. Yorel De’ah 187:5,6.
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pigmentation of the blood — if it looks like menstrual

blood, it creates the status of niddah and if it is blood
of an injury, it does not}."

[Ramo appends} The above statements are referring
to situations when a woman has a regular menstrual
flow (veset kevuah), for then we are able to suggest,
when she is not expecting her menstrual period, that
the blood is from an injury, even though we have
not determined with certainty that this wound cmuits
blood. If a woman docs not have a regular menstrual
cycle [veset she-ena kevuah] and we are undecided
from where the blood emanates - from the
uterus/cervical canal or from the side [a location from
which a flow of blood would not create the status of
niddah], we still relegate the flow of blood to the injury;
for it is considered a s'fek s'fekah. Maybe the blood
does not come from her uterus/cervical canal but
emanaltes from the side [from another part of her
body, which has no consequence on the issue of
niddah]. Even if it comes from the uterus/cervical
canal it may be blood from the injury [which does
not create the status of niddah]. However, if you know
that it comes from the uterus and the woman does
not have a regular cycle even though thewoman has
un injury in the wterus, you cannot assume that the

blood is from the injury unless you are certatn that
: K]
Hie wonnd cmits blood.

3.1t has been my experience, and 1 have corroborated this
with gyneccologists, that the difference between blood of an injury
and blood of the uterus/cervix is recognizable. The blood that
comes from a fresh wound is often bright red while that which
comes from the uterus/cervix s typically brownish red. While
this alone does not establish that it is dam makkah, in such an

instance an exam is recommended to determine where the blood is
cmanating from.

4. There are Rishonnn who disagree with the additional
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All that has been stated above does not apply during
the days she is expecting her menstrual flow, which
would normally occur on the thirtieth or the thirty-
first day of the month. For if you suggest that on
these days it is blood emanating from an injury, she
will never be considered a niddah. However if is not a
flow that has been seen, rather just a stain, [if there
is an injury] you may assume that the stain contes
from the injury [even on the thirtieth or thirty-first

day], eliminating the need to classify this woman as
a niddah.

A woman is believed to state that she has an injury in
the location from where the blood is flowing.

Furthernmore, she is trusted to state that the flow of
blood that is being observed is not coming from the
uterus/cervical canal [rather another location that

does not create the status of niddah] and remains
3708.

These halachot frequently have a significant impact
when they are applied practically. There are many situations
in which a woman undergoes a gynecological procedure
that leaves her wondering if this has rendered her a niddah.
Therefore, by ascertaining that the blood is attributed to
an injury, or that the blood is not from the uterus/cervical

canal (min la-makor), we can assume the woman is not
aniddah.

Rav Shlomo Zalman Auerbach® explains that the

requirement stated by the Ramo (the need to know that the
wound emits blood). They suggest that as long as the woman is
certain of a wound, additional proof that the wound emits blood
is not required. See the Rashba Torat haBayit, Dinei k'tamin, bayit
sh'vi-i sha’ar r'vi-i, daf chof-gimel.

S. Nishmat Avraham 187:2; Rav Shlomo Zalman Auerbach states
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talmudic definition of blood from an injury includes blood
from the uterus (endometrium) or the cervix. In such a
case, the woman would not be considered a niddah. When
the endometrium is somehow compromised by a procedure
or injury — even though that same lining is what causes
the menstrual flow — what is of critical importance is what
caused the blood to flow from the lining. If what caused

the flow is am:J:m_v\ an injury, then the blood is not dam
niddal.

Dam niddah is only blood that is discharged due to a
woman’s hormonal ebb and flow, causing the endometrial
lining to sloth away from the walls of the uterus. Blood
originating from this exact location, which flows due to
injury, is considered dam makkah and not dam niddah.

Rav Wozner® explains that if a woman, during her seven
clean days, has a medical procedure which induces blood, if
she has already performed a halachically acceptable hefsek
taharal and a bedikah on the first day,” such blood does
not compromise the counting of her seven clean days. Once
a hefsek taharah and a check on the first day have been
established, the chazakal of niddah has been obviated. The
blood attributed to an injury even during the seven clean
days does not interrupt the preparation to visit the mikvah.
Therefore, it is possible to have a situation where a woman
is bleeding during the seven clean days without
contradicting her status of being tahor, enabling her to

that the prohibition of niddal is limited to blood emanating
from hormonal changes, not blood caused through injury.

6. Shiurei Shevet Halevi Siman 187:5 no. 3 u-mikol makom b'sha-at
vestal.

7. The need for a b'dikah on the first day can often be suspended
when there are special concerns such as fertility. This must be
done in consultation with a posek informed on these issues.

GYNECOLOGICAL PROCEDURES

attend the mikvah after completing these seven days. This
is true for blood that may result from a gynecological

procedure as well as blood that a woman feels is emanating
from an injury.

Often, it is apparent from the placement and pattern of
the blood on a bedikah cloth that the blood is from an
injury. For example, when blood is confined to one limited
area on the cloth, it is often due to the fact that a woman
has sustained an injury in one location. Thus, when a
woman does the bedikah and touches her wound, it draws
blood and shows up on the cloth in that one specific Jocation.
In such a situation, the presence of an injury can be
ascertained either by the experience of pain three times in
one specific location when doing the bedikah, or through

undergoing an internal examination in which an injury is
seen.

In a situation in which a women observes blood due to
an injury and cannot even establish a hefsek taharah or
the bedikal on the first day, she may go to a gynecologist
or skilled nurse and allow them to perform the bedikah.
By examining the vaginal area, the doctor/nurse can
perform a physical bedikah without touching the place of
injury. The preferred way to accomplish this is for the
doctor/nurse to perform a physical internal bedikali prior
to sunset, taking the place of the hefsek taharah. The woman
then watits in the office until tzet ha'kochavim, and the

doctor/nurse vmlo::m a second bedikah, taking the place
of the bedikah for the first day.

II. Ec-efshar P'tichat Kever B'lo Dam

The Talmud raises the issue of ee-efshar p'tichat kever
b’lo dam, whenever the uterus is "opened”, blood is
discharged. Nevertheles, sometimes the uterus is opened
(dilated) and no blood is visibly discharged. The Gemara

35
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mentions the case of a woman who miscarries early in her
pregnancy. Even if this woman does not see blood as a
result of her miscarriage, we assume that a flow of blood

accompanies the opening of the uterus once the uterus opens
a certain amount.

For it was taught in a Baraitha, if a woman was in
difficult labor for two days and on the third day she
miscarried and does not know what she miscarried
(whether it was a fetus or something else or whether
any bleeding accompanied the miscarriage) . . . R.
Yehoshua says she brings an offering and it is eaten,

for it is impossible for the uterus to open without
blood emerging.®

This statement in the Talmud is concretized by the
Shulchan  Aruch:

If one miscarries within forty days [of conception]
we do not consider the discharge to be fetal matter
(there is no tumat yoledet) yet we are concerned with
the status of niddah even if no blood was observed.
[Ramo adds] because ee-¢fshar p’tichat kever b'lo

dam - the uterus cannot be opened without the
discharge of blood . . .°

However, the above comments of the Talmud and the

8. Niddah 21b.

9. Yoreh De'ah 194:2. This is supported by many of the Geonim
and Rishonim, including: She’iltot Vayikra 85, Tur Shulchan Aruch
Yorch De'ah 194, Ravad Issurer Biah 5:13, Rosh Niddah 3:1, Hagahot
ha'Ramach 5:13, Meiri Niddali 21a, and Ramban Hilchot Niddah
7:15 (printed at the end of the Chidushei haRamban). Other
Rishonim disagree with this conclusion, including: Rambam [ssurei
Bial 5:13, Rambam'’s Commentary on the Mishnah, Niddah 21a,
Magid Mishnah Issurei Biah 5:13, Ohr Zerua, Hilchot Niddah 343;

as well as Rabbeinu Ovadya M'Bartenura, Niddalh 3:1 s.v. Rebbe
Ychudah.

~
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Shulchan Aruch refer to a situation in which the uterus is
opened through an internal stimulus. What happens when
the uterus is opened externally through a medical procedure?
Is there still a concept of ee-efshar p’tichat kever bl dam?
Perhaps the Talmud’s concern is limited to the case where
an internal stimulus dilates the uterus and not a medical

procedure (external factor). This issue is disputed by rabbinic
authorities.

Rav Yechezkel Landau' indicates that there is no
halachic difference between the uterus dilating due to an
internal or an external stimulus. In both cases the law is,
ee-efshar p’tichat kever b’lo dam - if you open the uterus
to some extent, even externally, you create a situation in
which blood is assumed to depart from the uterus, even
when not visible."! The Chazon Ish* cites opinions that
disagree with the Noda Bi-Yehudah; and suggest that the
idea of ¢c-efshar may only apply if the uterus is opened
internally, due to physiological stimuli occurring within
the woman. However, when the doctor opens the uterus
externally, we do not assume that bleeding automatically
ensues. The Chazon Ish is not convinced that every time
the uterus is opened externally, blood automatically flows.*
Therefore, the Chazon Ish concludes that this issue requires
further thought. Nevertheless, Rav Moshe Feinstein'* rules

10. Noda bi-Yehudah, Vol. 1l Yoreh De’ah 120. See also the Pitchei
Teshuva 194:2 and Avnei Nezer, Hilchot Niddah, siman 224.

11. This opinion is supported by many including the Arukh
ha’Shulchan 188:51, Avnei Nezer Yoreh Deah 224, Har Tzvi Yoreh
Deah 148 & 154, Da’at Kohen Yoreh Deah 79.

12. Yoreh Deah, Hilchot Niddah 83.

13. Other poskim who concur with this approach include Rav
Ya‘akov Emden, Sheilatl Ya'avetz 2:5, Maharsham 1V: 146.

14. Iggerot Moshe Orach Chaim 3:100.
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according to the opinion stated by Rav Landau in the Noda
Bi-Yehudah that we assume there is a flow of blood

whenever the uterus is opened a certain amount, whether
by internal or external forces.

The next gquestion is to define the minimal amount
necessary for the uterus to be opened for it to be considered
cc-cfshar p'tichat kever b’lo dam. This issue is widely
debated. According to the Rosh,” as well as Shulchan
Aruch' as understood by R. Dovid ha'Levi in the Turei
Zahav’and R. Shabbetai ben Meir Ha-Kohen in the Sifte!
Kolien,” as well as the Gaon of Vilna in the Biur haGra,"
any cervical opening of the internal 0s™ (the opening of
the cervix into the uterine cavity) above the norm creates
the halachic dilemma of ee-efshar p'tichat kever b'lo dam.
The majority of poskim, particularly within the Sephardic
community, advocate this approach and therefore any
dilation larger than three millimeters is Tm_mnrwnm:m
problematic. However, Rav Moshe Feinstein™ and others

15. Niddah 3:1.

16. Yoreh Deah Hilchot Niddah 188:6 .
17. Ibid. s'if katan 6.

18. Ibid. s'if katan 12.

19. Ibid, s'if kafan 23; see Ohalot 7:4 and the commentary of
Rabbenu M bartanura on that Mishnah.

20. While there is an argument of whether p’tichat kever is
when the external os is dilated or when the internal os is dilated
since the entire idea of an external dilation causing p’tichat kever
is questionable, in these situations we define p'tichat kever in the
most lenient fashion — namely the dilation of the internal os. See
Sheilot u'Teshuvot Beit Yitzchak (Hilchot Niddah 14:9), Sheilot
1w Teshuvot Da’at Kohen (Yoreh Dealt 79), Har Tzvi (Yoreh Dealt
152).

21. Iggerol Moshe, ibid.
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present a more lenient opinion, stating that the internal
os must be opened at least three-quarters of an inch to
create a situation of ee-efshar petichat kever b’lo dam.

The practical difference between the schools of thought
is the following: according to Rav Moshe Feinstein’s
definition, if a woman has a procedure in her doctor’s office
and receives no anesthesia, she can be assured that the
uterus has not been dilated to an extent that would create
the halachic dilemma of ee-efshar p'tichat kever b'lo dam.
However, a woman will occasionally undergo a special
procedure (i.e. D&C) which may dilate the cervix (including
the internal os) more than three-quarters of an inch. In
such a case, she would be given some form of anesthesia,
local or general, to ease the pain involved in dilating the
cervix to such a large degree. Even in the hospital, not all
procedures will use a dilator that will expand the cervix to
such a degree. One should check with the doctor to inquire
as to the type of dilator used to determine if ee-efshar p’tichat
kever b’lo dam, according to the definition of Rav Moshe

Feinstein, was achieved, thereby creating a halachic concern
of niddah.

Rav Moshe Feinstein’s approach is based on a comment
in the She’iltot.PThere, p’tichat kever is defined as an
opening equal to the size of a forty-one day old embryo.

HﬁmﬁmmwNm is approximately 19-21 mm., which is 3/4 of an
w:nr.“

22. See the opinion of Rabbi Avraham Borenstein of Sochatchov
{Avnei Nezer Yoreh Deah 224). R Shalom Mordechai Shwadron
(Maharsham 4:146) is even more lenient, suggesting an instrument

the size of two fingers is necessary to create a concern of petichat
kever.

23. Parshat Tazria 85.
24.] wish to thank Rabbi Moshe Dovid Tendler for sharing this

39
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I11. Defining the Halachic Uterus — Dam Min
Ha'makor

The definition of dam niddah, halachic menstrual blood,
is discussed in great detail in the Talmud® The
understanding of this sugyah is a matter of controversy
throughout the literature of the Rishonim and Acharonim.

Many® state that the definition of dam niddah includes
any blood emanating from the uterus or the cervical canal
ending slightly above the external os (the opening of the
cervix from the vagina).

Due to the enormous consequence of this issue, we follow
this opinion and consider any blood emanating from the
uterus up to the external os of the cervix as dam niddah.

IV. Gynecological Procedures

When a woman goes for a standard gynecological
exam,”the gynecologist will first check the outside of her
vaginal area {the vulva) to check for abnormal lesions or
signs of infection. Then the doctor will use a speculum to
check the external os of the cervix and the vaginal walls.
The speculum is inserted into the vaginal area and never
even touches the cervix. When the speculum is inserted, it
may pinch the vaginal walls and draw a little blood. This

blood is not frorn the cervix or the uterus and is therefore
not dam  niddah.

halachic reference with me.
25. Niddah 41b.

26. She'elot W' Teshuvot Bach ha’Chadashot 34; Encyclopedia

Talmudit Vol. 2, column 508 footnote 13a; Shevet halevi 188:3 #4
s.v. ui'L-halacha.

27. As described by obsletricians and detailed in an article written
by M. Sara Rosenthal, "The Pelvic Exam" in The Gynecological
Sourcebaok (Lowell House, 1999).

U\

- GYNECOLOGICAL PROCEDURES

Yearly, or when the doctor is concerned about the cervix,
a Pap smear will be performed. The Pap smear takes a
sampling of the outside of the cervix (ectocervix) and from
the beginning of the endocervical canal, which is then
analyzed by pathology. The instrument used for the Pap
smear has guides on it so that the brush used to collect
the sampling of cells will not ascend deep into the cervix,
the place that we call the “makor” — the halachic uterus.
However the instrument may cause bleeding/staining.
Normally, this blood comes from an area outside the one
considered the source of dam niddah. Furthermore, even if
it 1s dam min ha’makor, the blood emitted during this
process is dam  makkah, blood induced through injury.

If the Pap smear is abnormal or inconclusive, many
doctors will perform a colposcopy, a procedure whereby a
doctor looks at the outside of the cervix through a
colposcope. The doctor is seeking to observe if there is any
section of the outside of the cervix which appears to be
irregular. A biopsy of that irregular section is taken.
Photographs may also be taken. During this procedure, a
blind scraping of the endocervical canal is also taken and
evaluated. Blood appearing due to this procedure is dam
nakkalt and does not create the status of niddah.

When a woman has irregular bleeding often, an
endometrial biopsy is often required. During an endometrial
biopsy, an instrument is placed through the canal of the
cervix into the uterus to scrape a sample from the
endometrial lining of the uterus. This procedure takes place
in the area which is classified as dam niddah, but the blood
that emanates because of this procedure is dam makkah,
blood caused by the “wound” inflicted with the
gynecologist’s instrument — dam makkah m'oto makom,
and is not halachically problematic. Therefore, it does not
Create a status of niddah or affect the counting of the shiva
n'kiyim. The instrument used in this procedure is much

41
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smaller than three-quarters of an inch in diameter, so there
is no concern of p’tichat kever.?®

An important caveat: when an endometrial Eomumx or a
colposcopy is performed, the doctor should nrm.nw\ prior to
beginning the procedure, that there is no blood visible within
the cervix. This obviates any concern that prior to the
procedure there was any blood descending from the
uterus/cervix, guaranteeing that all visible blood has been
caused by the procedure.

There are situations in which a woman must undergo
a D & C (dilation and curettage). A D&C is often performed
when there is an irregular endometrial biopsy to remove
residual tissue after a miscarriage or occasionally a
childbirth, or when a woman is experiencing abnormal
menstrual/uterine bleeding and the doctor wishes to m:m.ﬂ
the lining of the uterus. A D&C procedure dilates the cervix
with one instrument and the entire endometrial lining is
sampled with another. After this procedure, there is visible
blood. While one can dismiss the bloody show due to the
fact that it is categorized as dam  makkah, the dilation of
the cervix may create p’tichat kever, creating the status of
niddah. The patient should ask the doctor if the Q:m.:o.z
was three quarters of an inch or more. If the response is in
the affirmative, the woman becomes a niddah immediately.
If the D&C is being performed alfter a miscarriage, and the
aborted fetus is more than forty days old, there will be a
concern for tumat yoledet. This requires a waiting wmlwa
of fourteen days in which the woman is required to mm”.mz.mr
a hefsek faharah culminating with a visit to the mikvah
at the conclusion of the waiting period.

28. Even according to poskim who consider a smaller dilation to
be p'tichat ha'kever, there is no concern with this procedure.

X
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V. Infertility Procedures

A similar situation arises when either a laparoscopy or
a hysteroscopy is performed to diagnose specific problems
of infertility. The doctor checks that the fallopian tubes
flow freely into the uterine area. In a laparoscopy, an
instrument and camera are placed through the navel, which
allows the doctor to see the uterus, ovaries, fallopian tubes
as well as the rest of the pelvis and the abdominal area, A
dye is inserted into the cervix itself, and the camera follows
the dye to see if the fallopian tubes are fully open and
functional. Since the woman is under anesthesia when the
cervix is dilated, it may be dilated to such an extent that
even according to Rav Moshe Feinstein's definition of
p’tichat kever (a dilation of 3/4 inch or more) a status of
niddah is created. However, many gynecologists, even when
the patient is under anesthesia, do not dilate the uterus to
such a large extent, since the dilation necessary for dye to
be injected into the cervix does not require a large dilator.
Therefore, when a laparoscopy is performed, a woman
should inquire to what extent the uterus was dilated to
determine if she is considered a niddah. When a hysteroscopy
is performed, the cervix needs to be dilated to a much larger
extent. Although in such a situation there is a significant
chance that the dilation will make her a niddah, the question

should still be asked regarding the size of the dilator and
the extent of the dilation that occurred.

VI. Fibroids and Polyps

A fibroid is a growth that is found within the
muscle/wall of the uterus or cervix and causes the wall(s)
of the uterus to protrude into the cervical or uterine cavity,
corpus of uterus. This can create a rubbing of the walls of
the uterus or cervix, creating constant bleeding.
Approximately twenty to twenty five percent of

43



44

THE JOURNAL OF HALACHA

reproductive-age women have fibroids with only ten to forty

percent of those women experiencing the symptoms
mentioned.”

Polyps are growths that begin with a stem from the
uterine wall and grow into a mass, which can bleed or can
cause bleeding from the polyp rubbing against the wall of
the uterus or cervix. While normally such blood can be
dismissed as dam miakkah, there is research that indicates
that the presence of a polyp/fibroid and its rubbing against
the walls of the uterus/cervix may cause a hormonally
induced release of blood.® Therefore, the lack of clarity in
the establishment of the cause of blood, created by the
removal of a polyp/fibroid and blood attributed to its
existence, creates a status of niddah in a woman.

VIl. Pregnacy

Often, during the first three months of a woman’s
pregnancy, one may obscrve some spotting. This is often
due to implantation of the embryo in the uterine wall. If
the spotting is limited to less than a ketem™ or if found on
colored undergarments, the halachic concern is obviated.
However, if the bleeding is more significant or the spotting

* A stain minimally the size of a dime.

29. "l.eiomyomata” by Dr. Chad Friedman found in Volume 1
(page 322) of the Columbus Comprehensive Review Qb/Gyn Review

Conference (Prenatal Resources, Inc. & Reproductive Research &
Education Association, 1995).

30. Principles and Practice of Clinical Gynecology (page 549) edited
by Nathan G. Kase and Allan B. Weingold (John Wiley & Sons,
New York 1983); ACOG (American College of Obstetricians and

Gynecologists) Technical Bulletin Number 192 (May 1994,
Washington D.C.).
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happens on white undergarments (i.e. during the shiva
n'kiyim) and is more than a gris (a stain larger than a

dime), this blood is considered dam niddah - caused by
physiological changes in the woman,

. rendering her a
niddah.

There are additional situations in the pregnancy in
which the placenta can cause dam niddah. One example is
placenta previa, where the placenta is found in front of the
baby, (i.e, between the baby and the cervix) blocking the
opening of the cervix. In such a case, the placenta may

Emm.&. The blood emanating from the placenta is considered
uterine blood and renders the woman a niddah.

Conclusion

~ As we strive to be the guarantors of Torah, we must
W:mcnml.ﬁrwﬁ halacha’s response to contemporary medical
Issues Integrates a familiarity with procedures in question,
m‘:a an understanding of the sugyot in Shas and the
literature of the poskim dealing with the issue in question.
It is through our commitment to such integration that
the eternality of the covenantal relationship is guaranteed.
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