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doctrine jn its principle that the Bet Din is “the father of orphans” (avi-
hem shel yetomin). The Bet Din also makes custody awards on the basis
of the best intcrests of the child, albeit the weighe assigned by a Ber Diy
to 2 particular faceor may not be identical to that assigned by a secular
court. Custody also involves an adversarial dispute since it involves the
peivilege and mizvak of nurturing and rearing a child. In that sense, the
underlying issuc is similar to that involved, for example, in a dispute
regarding a hazakab, or established prerogative, pertaining to sounding
the shofar in a synagogue on Roth ba-Shanah or of serving as reader of
the prayer service. Such matters are certainly within the competence of
a Bet Din and dare not be bronghe before gentile courts,

The face that the secular legal system does not recognize the
authority of arbitraters with regard to child custody is of no material
significance insofar as the prohibition of having recourse to arka’sr dhef
akum is concerned. The courts intervenc in such mateers only when a
dispute is brought before them. Other than in egregious cases in which
a child is taken from a parent becausc he or she is found to be incompe-
tent to care for the child, the faw does not interfere with parcntal deci-
sions, including decisions pertaining to castody. Thus, as long as both
parents continue to respect the decision of the Ber Din, the courts will
not intrude. A dissatisfied parent has the legat right 1o attempt to over-
turn the decision of the Ber Din by bringing the matter to court. But he
or she does not have the halakhic right to do so. The prohibidon
“Before them,” but not before gentile courts™ remains in effect.

4. Insurance Indemnification
A scrious question involving the prohibition against having recourse to
gendle courts arises in situadons in which the defendant has insurance
coverage but the insurance company refuses to settle the claim. For
example, drivers and owners of vehicles involved in automobile acci-
dents are generally covered by insurance for both personal and property
damage. In conformity with the terms of its contract, the insurance
company is bound to indemnify the insured up to a maximum amonnt,
but only if the insured is found to be {egally liable,. The insurance com-
pany may agree to a scttlement in order to avoid litigation or it may
refuse compensation unless and unt) the plaintiff secures 2 judgment in
2 court of law. Jewish litigants who regard themselves to be bound by
the dictates of Shulban Arubl would, of course, wish to have a Ber Din
determine liabilicy. Unfortunatcly, however, insurance policies do not
provide for recourse to a Bzt Din and do not grant the insured the pre-
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rati itti cr k0 an arbitration panel. Thus, the
fﬂgaﬂ"c o S“b;‘:;t::iﬁ :::::l: E:::ound by 2 decision of a Bez Din or of
msur;?:—:;::: gancl. The defendant who is ordered to Pay damages by a
zBr::;Jin will have no recourse against his msmantc}:: ca;lcr. e inoarance
Despite the fact that it is the tortfeasor rather than ¢ suance
company who is the named defendane and that any menton o rhms ’
¢ rage. in the courtroom may be grounds for a ““"f“f"" e 1e
i 'grcs: is the insurance company. Nevertheless, it is common
to “:imt:h t most people carty insurance for claims of such nature.
k{lovﬂ_c . i::l.il rceived that the cause of action is really against 2
by ltv;:hr:sm‘:a::c company that will not appear before a Bet Di, it
non-l{: ar that judicial proceedings in such circumstances do not
const 3[::"3 cither a renunciation of the Law of Moses or volu‘nl:ary
constit:i cnt of a non-halakhic legal system and hencc.such suits are
:igtmfzrbiz;c[?en To employ Rambam®s phrascology andcl its ugdtzrlz::sg
et ¢ of 2 necessary measure designed to “res-
thc?‘m d::,t;\‘i(:'\;so:ll\dc:ao?gihcmdsc be forihcoming. Of course, if the
B ded by the jury or by the court is in excess of the ar’nount
e ;w urance, recovery of the excess from the dcf.cr_ldant s per-
_COV“-IC; d); lil,:sm:n: pe;missible other than pursuant to i chI.SIOI"I. ofa Bc;
sox_nlm 3 ch an award is consistent with the provisions of ]e?vuh law. ’
D‘l'i;' arts‘\:rho accepts an award of a civil court to whicl3 he is not enti-
ﬁcduf:\;cr Jewish faw is guilty of theft and becomes disqualified from

serving as 2 witness.®

- Defendants ) ]
%hfz:::i‘::;::d t{: leave from a Bez Din in the form of a sirup pres

i ¢ in insduting legal proccedirtgﬁ against fellow
;::s‘wmiagtd? mu:lknowledgcablc and bu:xfocaringBmtg .rcg';‘\rhcl :::o‘::i:
i igati judicate disputes e a Bet Din. hi-
h'a]_ikhlc 0!?1;%31;3;1“;01_2;‘-:::‘ to urll:u"ot shel akum applics equailg'r with
e agmglzvscrvan: and non-observant defendants. Flowever, in tl?c.
I’CBIl‘df :1(: totally non-obscrvant, it is more than prot:.uablc that they will
iy trempt to bring the mattet 1o a rabbinic u.-zbuml. .
i mthv : aPIcw who wishes to initiate procesdings even against a
I‘n i wg ted to bring suit before a Bee Din. Thaf point is stated
gent'll_C l-i: .lf? ¢ ha-Meshulash, 111, no. 6 and by Divrei Gc’omm. 52:15
f.xphcltly 4 :f R. Aha'i Ga'on She’iltes, Parashat Mi:bpanm_ and
m t:l;:e tn;b:‘f:ts'm 35 -Yet, in practice, no Bet Din issues a ls\.lmn'-uons du.cct_
ﬁlﬂg" a“non-lcw to appear before it for purposes of litigation. Divrei

b



TRADITION

Ge’enim justifies failure to summon gentiles to appear before a Bet Din
by declaring that gentiles “do not hearken to our law™ and hence a Jew
is permitted to have recourse to a gentile court in order to rescuc his
property but adds that when such is not the case and, # fortiori, when
the gentile himself expresses a desire for the dispute to be resolved by 2
Ber Din “it is elementary that [a Jew] is forbidden to bring him beforc
gentile courts,” If so, why in the case of a Jewish defendant is it neces-
sary to obtain prior leave from a Bez Din whereas in the case of 2 non-
Jew the established pracdce confirms that no such leave is necessary?
Netivot ha-Mishpar 26:3 declares chat a Bet Din may permit a
Jewish plaindif to apply for relief in a gentile court only in situations in
which it is clear to the Bet Din beyond doubt that the Jew is halakhical-
ly entitded to the relief for which he prays. Analyzing that comment,
Orbot ba-Mishpatim raises a rather obvious concern. What should a Jew
do in such 2 sitwatdon? The defendzne refuses to appear before the Ber
Din but the Ber Din declines to grant leave to apply to a civil court. In
such a situation, must the phintiff bear his loss with equanimity? Ovbes
ha-Mishpatim advances the thesis that, insofar as biblical law is con-
cerned, there is no prohibidon against having immediate recourse to a
gentile court against a “powerful” (ifem) defendant who is known to
flaunt the authority of rabbinic judges. As authority for that posidon,
vlrot bra-Mishpatim cites Tum shel Shlowmoh, Bave Kamma 8:65, who
states that in such cases “it is an edict dictated by the practice of Jewish
courts not to lirigate before gendle courts other than upon receipt of
permission.” Orbot ha-Mishpatim adds that the purpose of obtaining
leave from a Bet Din is to be able to recover legal expenses in accor-
dance with Jewish law, i.c., such expenses are recoverable in Jewish law
only if they are incurred with explicie permission of a Bet Din. Thus,
even according to Netivos ba-Mishpat, 3 Jew may have recourse againse
a recalcitrant defendant in arka’or shel akum whenever he himselfis cer-
tain of the validity of his clim in Jewish law but he will not be entided
to collect the expenses of such litigation unless he is able to obtain prior
leave of the Bet Din. Kesef ba-Kodoshim, Hoshen Mishpat 26:2, goes
somewhat beyond this position in declaring that, with regard to a per-
son known to have no regard for the authority of a Bet Din, there is, in
effect, constructive leave to apply to gendle courts. Sce also R. David
Leiter Teshuvot Bet David, no. 141.
As stated by Orbot ha-Mishpatim, it is ceruainly to be presumed that
a non-Jew will not accept the authority ofa Ba Din. Hence, according
to Yam shel Shiamob, there exists no biblical requirement to summon
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the non-Jew to appear before 2 rabbinic m‘bu.nal. Nor is there any evi-
dence that rabbinic enacoments requiring prior leave from a Ber D:.u
extend to suits against non-Jews. Since thf: summons of a Bet If)m
would invariably be ignored by a gentile, 2 sirup would be a mere for-

" mality and would serve no useful purpose. Accordingly, no sirur is

in order to insttute proceedings against non-Jew in sccl.l.llr
::i?:sd 1|? 5o, it may be argued that, since the non-obscrv?nt would sim-
ilacly routinely ignore the summons issued by 3 Bet Din, no purl[::s?
would have been served by incuding c:m.s’ :gunst totally non-obser
individuals in such rabbinic enactments. ) )
Mtﬂ:.lnt?:::t‘h, applicaton for a formal sirup in cases mvo:;lc:;g a 'cor:';
pletely unobservant defendant may be an-:ccssary, nevet ds:'ss, “:11 "
age in which alternative dispute resolution is ‘encoungcd and in fw '
many non-obscrvant Jews arc open to the hertape 'of !udmm‘,;: zn"m.
tion concerning the funcion and availability of B?tzt Din shouls ; m:
ly be communicated to the defendant togcrl'ner‘v‘wd\ an offer to su :“u; ]
binding arbitration before a Ber Din.3* Many litigants may not b;i ﬁgi
1o accept adjudication by a Ber Din but may l'ae receptive to ar itra on
before a secular arbitration” panel. In the opinion oflius. writer, in ;:.1
circumstarices, acceptance of secular ubitranc:n ?y :hc‘plam;lﬂ' is cer : l);
praiseworthy but is not mandatory if the plaintdff bchevcsh at 2 ct:‘u; s
more likely to grantan award in, of closer to, the amount he 1s cnutic
recover according to Jewish law.

NOTES

i i 26; Rema
-Rashba cited by Ber Yosef, Hoshen Mishpat 26; ,
- i?:shfﬁhn’mpi: 369:11; Shakh, Hoshen Mé:psl: 7_3;:9;:4 Hean I,
Santiedrin, lkbutim 3:26-27. Cf, R Isaac ha-Levi Herzog,
Tm"fl":,?? e o, 11 (Jerusalém, 5749), P, 107 P Li7Eandp. 120c,
ist of sources cited by R. Ezra Batzri, Lined 1
> ?]c:rt:sha‘l:erlrlls,‘sc'}ﬁ), 348, note 13. See also Rabbi Herzog, Tehukah le
Tiera’el 11, p. 118,
3. Sg ;"ahuwt Maharashdam, Even bit-Exer, no. 131 P
4, See Rashi, Girtin 88b, s.v. lsf!mb:m; cf., the p
of Tasafos, ad Lecum, s Lifeihens.

5. Sec Sanhedrin 14a. well
i i i luded for other reasons 25 W
s (S:taz[:\::lq? ::’::)Iist:.lmmE b prc.s:::t;);f :ei d only when the sacrificial ritwal
r
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TRADITION

financial duress cannot be construed as renunciation of the Law of
Meses. Nor, when undertaken pursuznt to leave of 2 Bzt Din whose
services were clearly preferred by the plaingff, is the plaifitiff contribut-
ing to enhancement or aggrandizement of a non-Jewish legal system.

Tt s for the identical reason that there is no vichtion of the prohibi.
HoR against recourse to arka’os shel akun in any situation in which such
recourse is involuntary, as is the case with regard to a defendant who is
summoned to appear in a secular court, or in which the objective simply
cannot be achieved in 2 Bet Din, e.g., change of name, naturalization
proceedings, probate of 2an uncentested will, etc,

) It is also for the same reason that there is no barrier to seeking a civil
divorce in an appropriate civil court even i€ the divorce is contested. To
I3e sure, the prohibition against recourse to gentile courts is fully opera-
Gve with regard 1o disputes concerning maintenance, alimony, child sup-
port and custody of children. Those are mateers that should be liigated
only bcfo.re 4 Bet Din. The same is true with regard to an issue of
whether either party is obligated o grant or accept a get. Indeed, involve-
ment of a secular court in mateers pertaining to exccutng a religious
fl:voc:cc is likely to create a situation in which any get that is executed is
mva]:fi by reason of duress. Nevertheless, there is no prohibition against
applying to a secular court for a decree of civil divorce, Such a decrec has
no ef.fcc: whatsocever insofar as Jewish baw is concerned, For observant
I_ews it has the sole purpose of climinating the threat of a bigamy prosecu-
ton by dvil authorities upon subsequent remartiage in aceordance with
the l.aw of Moses and Isract. Both because the divoree decree cannot be
obt'ax_ncd from a Ber Din and because it is designed exdusively to facilitate
a u.wl Purpose it presents no problem with regard to the prohibigon
against recourse to arka’ot shel akum,

3, Canﬁmama of an Award of the Bet Din

Rchg:_ous courts enjoy no intrinsic judicial status in the cyes of the
American legal system. Such tribunals are, however, recognized as the
legal equivalent of arbitradon panels with the result that the judgments
of a Bet Din are enforceable in secular courts a5 arbjtration awards. In
Prdcr to enforce sach awards in a secular court it §s necessary for the lic-
igants to sign a submission to arbitration before the proceedings begin
and later to have the decision of the arbitrators confirmed by a couct of
competent jurisdiction within a stipulated period of ime.”” There is no
ob;e::uon in Jewish faw to having the award confirmed in that manner
despite the fact that it involves 2n act of & civil court. In the diaspora,
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Batei Din do not have the power to enforce their judgments, Batzi Din
may ‘employ the police power of the state, when available, to enforce
their decisions. They may harness the power of a secular judicizcy for
the same purpose in much the same manner that they are empowered
1o issue a Sirup permitting recourse to a secular court against a recalei-
trant-pakty. Conficming the award of a Ber Din in a «ivil court simply

" reserves the option of udlizing the power of the court to enforce the

judgment of the Bet Din should that become necessary.
Indeed, refusal to sign a submission to arbitadon, which is a kegal

requirement necessary to enforce the decision of a Ber Din in a civil

court, is itself grounds for isswance of a sirwr, A host of authorities have
ruled that, despite appearance before 2 Ber Dim in responsc to a sum-
mons, failure on the part of the defendant to execute the necessary
instrument designed to render the decision of the Bet Din enforceable
by civil authorities is tantamount to contempt of the Bet Din with the
resule that the plaintff may be given leave to apply to a secular court for
relief® The justfication for this ruling is that the sole rational motive
for refusing to sign such a submission is anticipation of an adverse ded-
sion by which the litigant does not intend to be bound. It is readily
apparent that a person may agree to appear before a Ber Din with the
hope, and even the anticipation, that he will prevail but with the inten-
don that, should be lose, he wifl relitigate in a ¢ivil court on the chance
that the results of a second round of lidgation in a different forum will
be more favorable to him. Such a stance is clearly both unacceptable
and contemptuous. When the parties abide by the decision of the Bet
Din there is no need for involvement of the secular judidary, Hence
agreement to accord the decision of the Bet Din the status of a civilly
binding arbitration award poses no additional burden upon a litigant
who sincerely intends to be bound by the decision of the Ber Din,
Accordingly, refusal to grant such status to the decision of the Ber Din
is tantamount to a declaration that the litigant refuses to be irrevocably
bound by such a decision.

III. FURTHER APPLICATIONS AND EXCLUSIONS

1. Rent Control

As noted eardier, although liigants may not voluntarily acccpt the juris-
diction of non-Jewish courts, nor may they agree that their dispuces be
adjudicated by a Bet Din on the basis of civil law, there are areas in
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