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TASHBETZ.
Rabbi Simeon ben Tzemach Duran (Rashbatz) was bom in Majorca in 1361, and died in

Algiers in 1444, Like his colleague Rivash, R. Simeon was forced to flee Majorea in 1391, in
the wake of anti-Jewish riots. He settled in Algiers, where he served in the rabbinic court
headed by Rivash until that scholar’s demise, after which R. Simeon succeeded Rivash as
chief rabbi and head of the rabbinical court of Algiers. R. Simeon's responsa, Tashbetz
(Teshuvot Simeon ben Tzemach), deal with many subjects; most discuss halachah, although
others deal with philosophy, biblical commentary, grammar, mathematics, etc.
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Fertility clinic to couple: You got the wrong embryos

e Story Highlights

o A fertility clinic implanted the wrong embryos in an in vitro procedure

e Couple were in "total shock" after learning that the baby is not genetically theirs
e Birth mother is continuing with pregnancy and will give the baby to DNA parents

d/div>v!--startclickprintexclude-->
By Stephanie Smith
CNN Medical Producer

(CNN) -- On a cold morning in February, 10 days after undergoing in vitro fertilization, Carolyn Savage lay in bed at her Ohio home waiting
for the results of her pregnancy test.

Time was moving slowly. It was getting late and the call from the fertility clinic should have come by lunchtime.
"We were waiting and waiting and the call seemed like it would never come,"” Savage said.
Finally, around 4 p.m., Carolyn's husband, Sean, got the call at work.

"The doctor told me in one sentence, 'Carolyn is pregnant, but we transferred the wrong embryos,' he said. "l didn't even know that could

physically happen. It was a total shock, totally beyond the realm of possibility."

In a tragic mix-up, the Savages say the fertility clinic where Carolyn underwent in vitro fertilization implanted another couple's embryos
into Carolyn's uterus.

In essence, she had become an unwitting surrogate for another family.
After receiving the news, Sean hung up the phone and drove straight home to tell his wife in person.

"He walked in and was as white as a sheet,"” Carolyn said. "He told me, and | think he repeated himself two or three times, and | kept saying
'You're joking.' | kept yelling at him stop it but there was nothing on his face indicating a joke."
=" Watch more on the Savages and their reaction to their situation »

Incredulity turned to shock, and when that shock melted, so did the couple's hope for having another child of their own. At the time,
Carolyn was 39 and her chances of having a child naturally after this one were waning.

"That was the beginning of a very treacherous and emotional journey for us," said Sean.
"l don't think I've ever cried so much in my life," said Carolyn. "It was such a nightmare and, in a way, | felt violated."
That nightmare was the tipping point on a pregnancy path marred by failed attempts and painful miscarriages.

Only the birth of the Savages' first child was easy. Their second child, born almost three years later in 1997, was 10 weeks premature after
Carolyn developed life-threatening complications.

"That was a scary time for us," said Carolyn. Yet after she recovered, the Savages consulted with a doctor and remained intent on pursuing
future pregnancies.

It would prove exceedingly difficult. Carolyn and Sean tried on and off for 10 years to have another child before turning to IVF. Eventually,
Carolyn became pregnant with the couple's third child, resulting in another difficult pregnancy and premature birth. Their daughter is now
a healthy 18-month-old.

With five embryos left over from IVF -- and despite the risks to Carolyn's health -- the Savages, guided by their religious beliefs, refused to
let the unused embryos at the clinic languish.

February 6 was when they thought they had three of their own embryos implanted by the fertility clinic.

Cases like these, while tragic, are exceedingly rare, said Dr. David Adamson, a reproductive endocrinologist and past president of the
American Society for Reproductive Medicine.
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"There are well in excess of 100,000 embryo transfers every year in this country,” said Adamson. "The fact that this happens once in
several hundred thousand embryo transfers means the vast majority of the time, systems do protect from this taking place."”

Groups like the ASRM have a series of strong protocol recommendations for in vitro procedures, such as accurately labeling embryos with
the patient's name and Social Security number, and color-coding samples uniquely to avoid confusion. These identification procedures
are not legally mandated, but mistakes can occur if they are not followed, said Adamson. After learning about the mistake, the Savages
made two decisions right away: They would not abort the baby, and when he was born, they would relinquish the baby to his DNA
parents.

"They didn't choose this path either,” Carolyn Savage said of the DNA parents, who declined to speak with media. "We knew if our embryo
had been thawed and negligently put into another woman, we would expect that the child would be returned to us."

The Savages are not releasing the name of the clinic where they underwent the IVF procedure, but provided CNN with proof of their
reproductive predicament, including results of amniocentesis, a genetic test, indicating the baby Carolyn is carrying is not theirs.

They have met with the baby's DNA parents, and according to Carolyn the DNA-related mother of the child has come along for one
doctor's appointment.

"We knew based on legal precedent that custody would be lost, and we agree with that precedent,"” said Carolyn, alluding to a similar case
of errant IVF in 1999 in New York in which custody was awarded to the genetic parents.

The Savages are grimly aware that they will have to do the same thing soon. Carolyn is now 35 weeks pregnant and expecting to deliver
within the next couple of weeks. It is a countdown fraught with mixed emotions.

"As the process has gone along, it has been exceptionally difficult imagining this playing out,” Sean Savage said.

"There are so many ways to walk into that delivery room," Carolyn. "We're trying to mentally frame it instead of a loss -- it is a loss, | don't
want to say that it isn't -- but we're trying to look at it as a gift we're giving someone else."

The Savages say the five embryos they originally had cryogenically preserved at the clinic in Ohio are still unused and have been moved to
another clinic in Atlanta, Georgia. They say doctors have advised against any more pregnancies for Carolyn, so they are working out terms
with a gestational carrier, or surrogate, to carry some of those embryos for them.

Still, even if a surrogate can eventually help them expand their family, the Savages say that the memory of the child they gave up will
always linger.

"l know that tug will be there every day wondering if the baby's happy, healthy and OK," said Carolyn.

"We want him to know that it wasn't that we didn't want him, but too many people wanted him," said Sean. "We gave him up because it
was the right thing to do."

All AboutAmerican Society for Reproductive Medicine ¢ Pregnancy and Childbirth

Find this article at:
http://www.cnn.com/2009/HEALTH/09/22/wrong.embryo.family/index.html?iref=nextin

Check the box to include the list of links referenced in the article.

€© 2008 Cable News Network

http://cnn.site.printthis.clickability.com/pt/cpt?expire=-1&title=Fertility+cli 'm_;éré)éc&upl B’J,f;SﬁTYow got+the+wrong+embryos+-+CNN.com&urliID=4111532228&... 2/2


http://www.cnn.com/topics/American_Society_for_Reproductive_Medicine
http://www.cnn.com/topics/Pregnancy_and_Childbirth

\
’
.
3
=

4

Rav Chcyim Dovid ha'Levi

15 LMY TIM

OR IR, 0721 D'AYYR NN AR DT AP R 8K ST Y11 OpIwnY
TAY PN 1OR V™1 .ATEIDY M0 177931 NINN 13°0 YO N L Ipy 19¥)
NYIA2 ) AL 7110 MY ©YN19° OPRY N1-12 ,aNY1Y .0Wh 011
DIYP O AR . WANAY OMHY AN (MWD AR T YR ORMW NNOROD

.7 291 ROUI WM 10N RpYND

DIIVTY APTIINT MW ANRI R O°NA AP22w4 20D 12T UM .*

0'POIY DNR “AWRD DTPMOY ApYRRA YDA 171 RN 2DWY, pn-11a o1
Yy 12°wa% KaR P SN .ovPnpn [P onYpw HRIDY M2 KD
P 992 JYY PR LTIRINI AW (013 YIDWW VXTI 200 ANIRD B9
%nwab ™na kY ar [pNty M nawn nx by o oy e M
RI,20W07 120% IR T 79 .41 TWR DMz KYR aY0A Y PRY 0wn
53R DY PN TNPDR BN MO TPY DAY DIV MK .20 [

. .55 MoK DRI PR MMM

M MM

DIWR RPND-TRD MY 0" 0°pYDY” (19913 TIRA INORYY ARM
DRI AW 1% MOTINT MBI 0'BYLY .APTYAB AYTY ’Y NN
IR MDY BYOY) NI DY PTIN ATKAY RYDY AATAD I MR
M1 @K™ Q1T DY 103 QTR Y3 BnoA BY KRG DAY (e
IDWPNI B30 2% TIITY NMBOYD MNP MVI BIDI 1NN JUI™ B
o'mID QY TKD WY P TR (MIMIT 26 "1pY) A YO napw
MARY MNIWI NI BYMBA D213 ,APRD 87D 2™ MR 1K 21D, a™Nen
751 W Y33 I awp 390 238 .70 07 9D D 19300 W ATA
M50 TR PrYY @ B ,.0MIAWA IDOBN YOI ATYI T M DIPW
0™ Yw 9 99 37 100» 0y PTa pvaY axy

bw pwran %02 2o M e amtteb nomna nhw
APR WA RY . DMYAR A3 NMAY 2T vAn o T 020N PR
.&‘Ei_ 1197 ’DNOD 2PN DIRWHT QIWR WK INNT Sax @371 Qna
V1,873 MW W AR TR 00 PR ATI0NWH0 1 RIN R QRN
D) PR DM AW 2P N IR DMWY IYIIR DI DR 70
.0"I1M3 0™L DD

LR TTYRIK O1NIK ADODI C XIV) 10 0 €N MY LIV AW DRI TUBR TN S
Twa — (M3 prn MY P R 1)

—— s

3

YU D0 (T3 ,3™) N — 1) KON 14

"9 MY 2PN 3N

1YY Yy by
IMINARI DY YW NI THYHM

"IN NP PA Sw oonabnn Toynn X

9097 YRORT2 v pwn 19033 b oPR ‘33 an3B PYIP DXL WA
PPRIDT TIIYD Y3 LYNIT A0 WPMIORYE TUIDR I ANWRYA
MR N33 TP IDOR BRAR MOKY 1M AMIDAI APDIYA ATIIN-MTIND
TwDIYIDINW APHIA AR QPN . WAIDT INT YR ¥ RN BY JNIK 2123
YN AN X ONYRY .OKA DM PINAY 130 1R 270900 TR DD 0D
W 1™ [ WU OKA 1IN0 PUIY 1R [T IR AR v noban
TI2NDA? 1IN RYD DTPTITNXK PYNY 1B DRI DIV IR DY PYonnw
#10™3 Y02 1 2T YP32 11D OR APD-RPH) ©° DN
A RTWI D7AYA N2 KT KY 0y oMM DYByRRe 21PN UK
TTIDAN DIFY I DAT IR XDUT M3 PV RYI2 PR ARy on
TN ORI 3T TPNAw ©° T o Yo T nprvnna maw nmaxben
TOn T PRYIY T373 BRI nITOD) IRA I WENYOw mwm 190pn
N™IDAD Y RO QNBR @Y MY IpYM IR OM1 .0 VY R3TIN
DAY HIR TIN-TB MY A1 07PN 1KY, 593 1A bnnn mnan
MED XY X avpp XM PR @RS BN B MY NIy MYn anpn
mEa O%pn MAI AMDTAT ANdW Cn W gnpwy oIy nawye
YU T AT 0D D 31D RIS w1 P L KNTTIRT 573 M-TD
137 MOKY 137 MD'PRI 1aN0T V° AR ALY IR .3 DT wenwab
@Y%y ‘ooxDMn Yy 1m0y Prw ony BpInTMY BBYRY NORT WD W

"BY IR-12 RIOK I 000 1N POUIVIPRY AN ~ DY MY Ao
TWn ~ (L”BWYD) 68-62
"R ™I YD 2% 12YA 8N 1YY Pruabn pay 33 Y e aauny 2
U™ DY YaNID PRIT DK “NODNKT NIWAY (MABM 19-K7AY 171N ORI\ TW)
a73p7 N3 ARRT NYNSY Aphnpa 1T RN oA T1IYM oeY vepYn Navl

T — AP0 T PHPI3) PIND-ITN2
i) P05 .1 pUY K DD I"YAIR DINIR NAWI AT 3
IR~ 93-84 ‘DY .7 WON “pO
JBNIR I K FID ITYAER PON DTk anen YY b m a4
™myR—

QU 3 7P 120-119 'BY (VYDWR) ID-AR ROR

Page 42 of 71



L R L ANV RIS RN

P27 PR MY
AR K71 TWY? RHYY 173N D 1T R (D

71D M¥ND OTP 2PN OT(X) DIRY wow L= B ¥4

N »R A3P3IT IR 070 130 A xSY xim L onam

7 DD PHE DD DIPY I VIV DERY PE YD 0% 90 I M )
LOEXD M Doup LR3I WH DPH PP DIV DM oD

£A"7AR nnel

AT P LART YA BAY Avw ova mevp 1PN IRy ©
IR TPRIA? 2W M0 WP PRORYS Ay 7 B2p1 LY o™t
JawE pe
AYINI WBNCAY BAY M DR L3 DEM M omd oY vw A
72077 PTT D Y710 3w MIsA Oy (Y AmwRa) Atmoxon
Q°PO1A DIV IDATIR NRWI RT3 LD MWYS PR RT3 AN
P71 973 B3 0ab pre awY pa vnn DnioRSs Yy ovnen
PY o DR XY PRU NaROW MPRIDT NYUARAY 00 10 YR IR
DU2 °ARIW 200 ARY QR 0TI YW DKW VAT AYR owam
1307 ' aptab yw nkxan b anow xwbw TRIWIR wan
W Nw msn ovp7 10 Inw 13 B3 nat 2 % v 133 by To'mxa
2 ans e b0y @3 my aonb PRE M 0390 DoIn MeRy
MY AN YRR abpay Art pr apta m wephw JRITYNR 1w

(aBO5E508

8

56

PYNITY N 1D PRE M Naw men W T8 avpb Yove 19 Axn D
PP PORI P Nwn ORT AW RIBN WER Y3 MR PR Ronon 2
73y ,aya oYy ab moay e &)
WWA? AR Bpw M Y9 oy oAb pre sm b ™, P
Y7 03 XD AMRIN L(12P2 W) 131 A NOVAY RTNG DYM NmMarYS 09
NPT 187 LN Y oY NEa YAy anm e Y ppown (0
QIY *120WM R7DHY TR 1WA 0% 3091 .awRa onab 1gan pbnn Q20
Sy vnab w kv o @O
AR O3 IR 0P yuAn pOn nnnwa w ptwa DYYI OINK) W\}NU
221 @A YA Y3 Bw kbR pon o Sw pv XY annwn v apa oy @30
P71 DUBIYR QAN PRI 1N 4DWM™ON DRI AR Sapn e ﬁ.@
TRIWW AT 07 AN AYEAA MR AMBAY D YT Jop pona &

Y2 IR 570y ,nbwab ’% naw w v JMEb mw 133 Cnana xvoobw
B2 RIMIT CWID I3 SWRI KT A2 X2 oxA Yan mvxen cnea

273y ,0°00m IR Y R"0U .,xu._w;zlﬂ‘é%

BPIPY YITY T KOO0 TR 9 R .
BI3Y Y¥I5 MW (PEmA_[UI) WP ATHD A0S ooy ooasn
ONIWT NYNN LONYIAT_NII0A K (NWR? 5YAn) OmoRS» Ay
Y- 1253 orapin (3

jg)

‘(
AN

o

Rabbi Zilberstein

Sahun MR ) 2 170) 27N NYOR 56

YR AN (eneny xhe A ,abnd mytasn n3ta DNl
P MIKIRIT YR DMDW Nrenab PR MOR I PR Tenwnd
AIOR ANA D WD) FARDY T3 PR PBYRM wDy P oomd
I D7 J5W” PRI D03 RIAND L,0IR RINIT OW 07 Towd
© MR DR3P ,BIRI RENIT 2 MY AN e T 0K
. JSIRANA Py nra2 k> Sax

PR 03 mnan S onexea Y3ab 10 naw YHnb nw pr 10w
3w om Ywowsa Ha? 013 naw YHm amm wpa” T2 Py
- 50 &Y e n bw owns Y3ab o kS bax v

3

Samn R ayy morw Yrowman vy waan m arnn
5 ,R0230 ¥PORD MM P OPR MBOING Wnn 19 Lon nraa
SR WRA 12 AR NPRaY nnb nwneaY 0 R

5937 Y1 23799 ’%1 neeea 227y &% anmb wn o oarn
_ LTUnn wen o e v 8O Sw oy ooy

W P T 00 pro SR OO0 JUYAIXR L2 T 007K newl oy o
CTn —

Page 43 of 71



Letters of Rav Bernstein & responses

avinY
TN A TIrtian)y iy na -"{\"“\9 YQ')n

Puah Institute - Ferstility and Medicine in Accordance with Halacha

07-6517501 DD ,02-6515050 'V 95477 DIDWIN DWW 3 (19 HrOTy M
19, Azriel St. Givat Shaul, Jerusalern 95477, Yel: 02-6515050 Fax: 02-6517501
E-mail: info@puah.org.il 3170p5N 1T

Site: www.puah.org.il .7 NX

J16€7212 DNJN 332

19NN YNY

IDYN TR V) 3T DE
i Dk

ohen n3Ta a0

S N3 R 3 roenah mmeonrT KT PonT AN Bas et A e fORWs 133 W oo
DTIOTWYY MUY 3D e ond

IR DaWD MY . N3 ATEY Y oY R 5 APhY 10 AN RO DTmm o aues N
. D2 IR 1% T Ny DR YR DM 0T DR IO TORA Y yran or mia
ROZ—~T75% — 3 N A% ou oY

DNODPTID 2UIRY OPAR TRArT annor tayart SYan pr BN DROMT PT9S m1 enw 3
MR WYY WAR AT BRI Tmpa At Wwn o HwRT Dnnd oy oyt
o ondh e oy
DS BRY KAMY 80% — 90% PI DO MM I ONUND DL LYY @ o o
SNGYT 85% 27 AN NI MDY WUTI TR IR Wy 0w w0 207 Y33 nh

S -3 '7\9 A¥MI RY)I) 2YMIDY N30 SPOTN N DYY M3 N nmMas ey a2
TWRY UIhDl N3N )T BN DTS DY IR OINN RN At (O has 3) ~ own
YO ARYET AYMOW JPRIOY IR NP M2 KT LR 000 .0Mya Omyn N

7797 93 1Y NN Mpoa Myt ANy O NP TDINII TURD MU e byan
R dlahtal

SN 100% 3 nawm w anys

TP ) B DY TR RTh nYan Tt W o R e muny nuat Yo smepan

IV PRT OIRD O AN W A D00 R (T2 YR Py w oma N on oo
SO PN oy v

OR IOt CHNAT MOURDT DTHPS AR T AIRIYRS RV Nanh Mao s man ooysw eyt e
STOYAY BN NI RY

ohAUT TR TATY NoN e e D TN OYIPD 1PRI 3T T R IR s
53 RO TN Y Y a3 W T PN nRs oY aod 0 ow Yo

AW 2T b w3 ot Saph o uk R senh jnanh oy e Yo oy R
Rais) s M uiaR NG et M R IAR R R ol

3 e naenh avn
737 noTa

{Cﬂl? Y
Jo€3l8 p ke kel

P WY

Page 44 of 71



SN (o Hiviobs AP AV Yy 5 vl Mpy/ 5 D Pos
AN Nor w/hin

et pﬁﬁh/) LA E NI JERIAES R 12
| 0 AN D (’,'5//7/5

2P [E D ANARINDY £ Al D 202D v
’ Sy By aandn A

A lfys o avtry U 707N
(QJ']"’\{}{? (:-)/'wf;b
"./’ ‘Q /,r_\ ;.\,v ?
l"jj}?j Nl s

(A

VOWN YN W) n"l-

WNIHY IHEY 2 DN MWD TY vMa

T TN TIVOUT TIL IRE DO 270 - 01T Do arvm

PGD ,J0Mw)pmiX T oM

JVHTY VDD O =30 m

TOT MO BOTIVY DD 32T DHIATHI TN VAT 0WE W) THRD DWW Y -

O BT T2 DI IND) TVIRTTR THNY YD TOURTI NYUINIA 3WNNY BN nan

DMUT YT WL IO TN WD DIOD ITHD TIPHN HTHY RTE TIDTNMON THWRY Y
JOTITD PR — URINRAWN THOT TIINT DA LTP] DDV DWNR W S

MY DTITIVY TN AT IONTY_TNNDY THRUT T2 Nz

Page 45 of 71



J7"aM1 200 DAwWN

n'ya

"0 NVI9 a0 D

&/ TNNK

JINXD DMINDIY DY Q'P0YRN QNKY Y2 1Y

XD DIV NOY NS VA DWIKD VY 0D TRON

NAPN T IR IO NIX MY OOMIY 1INIK - T

27N AR FUONANN AN0R KN KDY ONNAK ‘91D DY MDD MYN QX

,1202a

VM AN

Page 46 of 71



YWINIT 110 TOYY
YNOAN apy 290

//Zé /.'w))) &ﬁ/ A /[’%«o

’\ij /)J A

L~

C)/ j"/(;

RE-E) ~,I€ /’ (?/AV/ ///) ;, -Q/IJ ;efg/\) [\ yv_/g

—

?” E }’)/{0 YIS YLA )"’3}" )22 _,_//jd ,.,-/'\/-

/;)” /’/3 ‘]‘ AN SIS /u)7 ml 0
~ g P «ﬂﬂ)ﬁ/ “’f/“ oA el e
AT 10D 3'”(’}”"/‘-7/ 7,

e el R LI B Bey2Y
AT R A e

/_J} 1Y N
-

q‘\lj A.) -‘/{t. ) -QJ

a3 ,—o/J 6) P //// 20 Ao (VY -4
- Y ySYe

6724731 ’opo * 52 101 Mo 129 (1.0 x 8727652 P 9V 700555 00 ¥ 47 I¥YD 'hY
Page 47 of 71



p-v)/(
f G

- <o
DIDTT AN TG TN - B B\.@ A\ W)Y
Puah Institute - Fertlity and Medicinc in Accordance with Halacha

QL-6517%0% ;OPD D2-6515050 "DV 93477 WYY Dy 2 19 Sy 'm0
19, Azricl St. Givat Shaul, JYerusalem 95477, Tel: 02-6515050 Fax: 02-6517501
Site: www.puah.org.il :INN E-mail: info@puah.org.il 2)170775N N1

J'6€213 pnN 290

PINT UNA

ADWN D R YR ar
S Taonh

AP TIND BT TND 37T 27Ann

/ =
= Yy5 = 75" K ICNA7 DY [ o a0 0

Br > L~
ST 1D NTNAY PANEINT NN DI OO OOOT BT M meiyn atwwd i YR oo usT
SR IR MO B PR e ovo

DR TITYD Y L N3 ATHY Y OTONTT R 2 DY 1or AN mbpon min on N
SN0 AT DM pyah ORI AIRGT D par AR DI TwRT S yesn o
IR G0%=75% 3 DRDIDR TN DO Bt ToY

DR TP AN BUA7 TR O iy LYIn DO N8 DRI Ton 12 0w L)
AN MWL AN N Of 0 TYa Sentsh e Ay TRt ohnh o oo
1001 Y gt i oy
DPUOD NRY NI S0% - 40% P2 SIDTYH) TTAIPYN TN mmo @l uauyh v o)
ST S5% P71 MLIN AT MY WU YD IR WY NTW Dpn 207 953 rhyn

R — 5 9w 2rna1 RYD) WMWY MDY HUI9TT DR ONAY T3W LRI D0TAT Moy L
TOND TR NN (3 OR PR3 DMWY R TR KD DAY (D 7 Y3) — RN
PV RRYET AYNSY NI9T TP MR NSO KT IrOY 10D @Myan 0T kR
NUNNT 93 I0I PADA MPed MY T W MY AT HWND Dean nyRwn Gpan
Rzbights)
YT 100% - 3 PAWR N anys

DY mpE3) o oy Tr NTY nun 7YY R I ORR ooh niwyh nunn Yo mepon
R TR P P ONIND O RS e AW e (M2 SyR PN ms bvk pnoon
Rhibh'ash

DN I3 NN) MTURDY OO NI T TIPS RYHS Babh Na 4T man ooyaw pyh iy
ARRE3h N9 Rym RY

DRYVAD IR PATY O T MSY A0 TOND AP0 PRI 3T NII MR TIReh nayan
Sen aipann IR Y TN M1 AT My 7Y POT NG O IS 1D DR 9

RENI 2V 109 13T 19T Taph D0 NN 1Y 3Tt Py 7o Yow op o
S DI qonh Ty vy T

77 e ponony nayn

a‘:[() ’/l ‘/(
R N /
137 710933 Cfpnz A7 D

1f7 b oaperl 03DH 2 et T34 LR
.D/)L’/ fre!

r 03
Aesvan>  rxY A.c'ﬁ’/ f)jt! L%
fﬁlj[& /2/\’ 74

[’6€2/2 pnyn 290

o2 wan poleD G-I/‘Dp
VAR Y ard | Al ‘AQ'/- ”Y-,//

L
Ine /\KD f/J'LP

~

c3s AL
Page 48 of 71 r . 7 a



SEX SELECTION AND
HALAKHIC ETHICS:
A CONTEMPORARY DISCUSSION

EDITOR’S NOTE:

Medical ethics is, of course, a balakhic issue left to posekim to adjudicate.
But it also includes a social and public-policy dimension, as well as an atti-
tude towards what may be technically permissible. As the secular medical
commumnity discusses the parameters of sex selection through pre-implanta-
tion genetic diagnosis, we asked Joel B. Wolowelsky and Richard V. Grazi to
introduce the issues from a halakbic perspective and for a group of thought-
ful discussants to then offer various perspectives on the issue.

—SC

JOEL B. WOLOWELSKY AND
RICHARD V. GRAZI

of their offspring (putting aside various ineffectual folk sugges-

tions). The first is prenatal diagnosis (either through a sono-
gram, amniocentesis, or chorionic villus sampling) followed by abortion
of fetuses of the unwanted sex. This is readily available in all countries
allowing abortion on demand (where a woman need not articulate the
reason she wants an abortion). In India and China, where cheap mobile
ultrasound clinics are readily available, women who discover that their
fetus is female often opt for legal abortions. This practice has reportedly
skewed sex ratios from the natural 106 boys to 100 girls to as high as
130 boys to 100 girls.

The other two methods are more widely used in the United
States. One is pre-implantation genetic diagnosis (PGD) followed by
selective implantation based on sex. In this technique, embryos are
created through IVF (in vitro fertilization) and then one or two cells,

r I Nhere are three principal means for parents to determine the sex

45 TRADITION 40:1 / © 2007
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called “blastomeres,” are removed from each for chromosome analysis
and sex determination. One or even two blastomeres can be removed
from an embryo without harming it, as the embryo can go on to
develop just as though these cells were never removed. These cells are
examined for the X or Y chromosome and only those having the cor-
rect combination are implanted. Barring lab errors, PGD, like abor-
tion, is 100% effective. There is also the less-certain technique of
pre-fertilization separation of sperm into X- and Y-bearing spermato-
zoa followed by IUI (intra-uterine insemination) or IVF with the
desired sperm. The sperm-sorting technology was originally devel-
oped by the U.S. government, invented by a Department of Agricul-
ture scientist for the purposes of selecting sex in livestock. The
Genetics and IVF Institute in Fairfax, Virginia, developed the tech-
nology for humans (known as “MicroSort”) and currently has an
exclusive license. It has a fairly high rate of success, but is not 100%
effective. It offers this service only for the purpose of “family balanc-
ing”—that is, having a child of one sex after having a number of chil-
dren of the opposite sex.

When sex selection is done for medical reasons—say, preventing the
birth of a child with a particular genetic defect that is sex-linked—the
procedure is generally viewed as ethical and acceptable. But sex selec-
tion for non-medical reasons has generally not been accepted as an ethi-
cal practice in Western countries. One concern is that the sex selection
techniques could lead to a wildly skewed number of males and females
in society. Another is that sex selection is a form of sexism—that is, that
it regards one gender as inherently superior to the other. Allowing the
procedure for family balancing—that is, guaranteeing both sexes in the
family—and prohibiting it for the first child tries to speak to these con-
cerns. R. J. David Bleich points out that the Talmud itself offers advice
on how to ensure a child of a particular sex—let us put aside the ques-
tion of their scientific efficacy—and therefore concludes that “the pri-
mary halakhic concern is not with regard to the decision to engage in
sex preselection but with the method to be employed in effecting sex
determination.”!

Some others see allowing the use of PGD for sex selection as a slip-
pery slope to eugenics, as the same technique can be used to test for
other genetic traits. Once we allow parents the option to choose the sex
of their child for non-medical reasons, they say, will we not be forced to
permit to allow choosing among embryos for those traits they believe
will give their children their best chances in life?
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Discussion: Joel B. Wolowelsky and Richard V. Grazi

In 1999, the Ethics Committee of the American Society of Repro-
ductive Medicine concluded that PGD used for sex selection to prevent
the transmission of serious genetic disease is ethically acceptable. The
use of PGD for non-medical reasons was problematic and should be
discouraged because it poses a risk of unwarranted gender bias, social
harm, and results in the diversion of medical resources from genuine
medical need.? In 2001, the Ethics Committee concluded that sex
selection aimed at increasing gender variety in family should not be pro-
hibited or condemned as unethical in all cases. If the social, psychologi-
cal and demographic effects of such use of preconception sex selection
are found to be acceptable, then other non-medical uses of preconcep-
tion sex selection might be considered.?

Subsequently, Robertson reported that the ASRM Ethics Commit-
tee reaffirmed its previous conclusion that initiating IVF and PGD sole-
ly for non-medical sex selection “should be discouraged.” The interest
in choosing the sex of offspring is not necessarily strong enough to jus-
tify the creation and destruction of embryos for that purpose, he
explained. He added that there has not been sufficient ethical and social
debate as to whether there are circumstances in which embryos (even if
none were destroyed) may be created and selected for transfer on non-
medical grounds alone and concluded that these issues deserve close
attention in the future.*

Gleicher and Karande reported the conclusion of the institutional
review board (IRB) of The Center for Human Reproduction, arguing
in the same issue of Fertility and Sterility that “Gender selection for
non-medical reasons either is or is not ethical. If the ASRM maintains
its official position that it potentially is (in reference to preconception
techniques), then one has to reach the same conclusion for all applica-
ble techniques and leave it up to the patients which to choose.” They
conclude that “selected information and limited access to only one pro-
cedure option, especially if it is the qualitatively inferior one, appears,
though currently the formal ASRM position, of questionable validity.”®

While ethical guidelines suggest limiting the number of fertilized
eggs implanted after IVF to limit the eventual necessity of multifetal
pregnancy reduction, no attempt is made to minimize the number of
eggs harvested or then fertilized through IVFE. In virtually all IVF labs,
the disposal of fertilized eggs that are not implanted is at the discretion
of the couple and can include instructing the laboratory to ethically
destroy unused embryos, donate them to other couples or to research,
or have them cryopreserved.
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As a general statement, halakhic Judaism welcomes with enthusiasm
the new opportunities to help couples overcome the pain of infertility.
However, it has its own ethical concerns that might limit the applicabili-
ty or acceptability of various therapies and protocols. While the position
is not universally endorsed, halakhic Judaism generally allows ITUI and
IVF (using the gametes of the married couple) to overcome infertility
problems. Untransplanted fertilized embryos have no halakhic standing
and may be discarded.

There is, however, vigorous debate among halakhic authorities
regarding the use of donor gametes, especially donor sperm. In one view,
donor sperm violates the exclusivity of marriage to such an extent that it
should be rejected as too akin to adultery. In the other view, the absence
of any physical sexual contact leaves the process as ethically neutral; but
even those who permit donor gametes do so hesitatingly. IVF may be fur-
ther disruptive than IUI regarding normal marital relations, but it is also
further removed from association with adultery, as third-party semen is
not introduced into the reproductive tract of a married woman.

A minority of halakhists maintain that a child born through artificial
insemination or IVF has no halakhic relationship to the genetic father.
The majority view, however, is that child has the same relationship to his
or her genetic father as if conception had occurred naturally. This means
that in the case of donor sperm, the child relates to the social father as a
foster child, as Halakha sees contemporary adoption as foster parenting.
The child is not considered the natural child of the social parents, as in
American law, but their ward. A fear regarding donor sperm is that the
child might unwittingly marry a half-sibling. For this reason, some
halakhists prefer that the sperm come from a gentile donor, as under
Jewish family law, a child has no halakhic sibling relationship to a pater-
nal half-sibling if the father is a gentile.

While Halakha may see no intrinsic flaw in wanting a child of a partic-
ular sex, it does not indiscriminately waive religious prohibitions other-
wise in effect to realize this goal. The personal desire to have specifically a
son or daughter does not in and of itself override the halakhic imperative
to maintain natural marital relations. Hence R. Yitzhak Zilberstein, who
regularly contributes responsa to the Israeli Medical Halakha Group,
rejects IVF for sex selection (flow cytometry not having been developed
at that time): “[Normally] God joins with man and wife [in creating a
child],” he writes “but here it is the doctor’s hand [instead].” It is sim-
ply absurd, he maintains, to consider putting aside the general halakhic
concerns to allow one to bring into the world an infant which, according
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to some halakhic authorities has doubtful halakhic status as the father’s
legal child, has doubtful status as the legal heir, and whose only certain
status is that of a male or female baby. That notwithstanding, he contin-
ues, “one cannot close the door in the face of despondent people who
suffer mental anguish in fear of giving birth to sick children, pressure
which can drive the mother mad. Therefore, in the case of a serious
genetic disease which affects the couple, it is difficult to forbid the sug-
gestion [for genetic screening through PGD].”¢

It is important to note that it is the mental anguish of the parents
that creates a compelling situation that allows for the genetic screening
and, in a sense, creates the medical need. It is such an approach that
allows many halakhists to allow abortion of a fetus diagnosed with Tay
Sachs disease. It is the parents’ legitimate distress rather than the child’s
medical condition that creates the compelling situation necessary to
allow the abortion.

The medical use of sperm sorting for sex selection in cases of sex-
linked genetic diseases such as hemophilia was confirmed by R. Shelomo
Zalman Auerbach. He opposed sex selection for family balancing.”

Rabbinic aversion to sex selection for non-medical purposes was
confirmed recently when the Israeli Ministry of Health would allow sex
selection for family balancing for a couple with four children of the
same sex if an ethics committee including a psychiatrist concludes that
withholding such approval would cause damage to the metal health of
at least one of the parents or the future child. Rabbinic authorities were
quoted as condemning sex selection for personal parental satisfaction as
antithetical to traditional Jewish values.?

Two idiosyncratic cases regarding sex selection offer examples of
when Halakha would take a more lenient approach than the secular
medical society. Both concern cases of donor sperm and each emerged
from the fact that the social father is not considered the halakhic father
of the child.

One case concerned the halakhic consideration of yihud, which pro-
hibits unrelated men and women from being alone together in a closed
room unobserved by a third party. Adopted children are halakhically
unrelated to their social parents, and therefore some halakhists consider
the prohibitions of yzhud as applicable to them. For this reason, some
halakhists discourage adoption in general. Other authorities argue that
the deep psychological sexual taboos that exist in normal families are to
be found in those families where the child was adopted at birth and
therefore waive yihud considerations in such families.
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In the case of donor sperm, the child is halakhically related to the
mother but not to the social father. The mother has no yibud prohibi-
tions with either a male of female child. But those who apply yzhud pro-
hibitions to adoptive families would impose them on living relationships
between the social father and a female child—but not a male one. The
halakhic authority who had allowed the donor sperm also insisted on
sex selection for a male child to avoid yihud problems and allow for the
regular social interaction common to biological families.

The second case concerned a child would not have the same status
as a Koben that the social father had. A Koben has special public duties
and rights in the synagogue. Within a religious community, it is obvious
who is a Koben and who is not. The social father here was concerned
that every member of the community would thereby know that the
child was not his genetic son, destroying his privacy in the matter. He
therefore requested PGD to guarantee a daughter.

In both cases, the need for donor sperm had obviated the halakhic
concerns regarding interrupting normal marital relations. In both cases,
we are dealing with despondent people who are suffering mental
anguish in fear of either, on the one hand, a family situation that will be
devoid of the normal interactions of natural families or, on the other
hand, intense embarrassment and invasion of one’s privacy. The fact
that there are alternate halakhic opinions regarding both the applicabili-
ty of yihud restrictions or the wisdom of maintaining the secrecy of the
donor gametes does not diminish the reality of their anguish or its rele-
vance within their halakhic world view, which should not be derided.
The desires for both family intimacy and personal privacy stem from
generally healthy concerns and are unrelated to any sexist biases.

In the yihud case, the man had azospermia after being treated for
cancer. Eggs were obtained from his wife in the hope of finding some
sperm using testicular aspiration, which could then be used for ICSI
(intracytoplasmic sperm injection). In theory, once that possibility
failed, the eggs could have been discarded and IUI done with donor
sperm. This, however, was impractical for a number of reasons. Those
eggs, already obtained and waiting, were like pregnancy knocking at the
door, so to speak, while canceling and then converting to IUI at some
time in the future involved more of facing the unknown, especially
given the fact that pregnancy rates with IVF are four to five times high-
er per cycle than those with TUI. In addition, halakhically, IVF is con-
sidered less objectionable than is IUT in cases of donor sperm. It was
not PGD considerations that motivated the creation of these embryos
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through IVFE. R. Yigal Shafran, Director of the Jerusalem Rabbinate’s
Department of Medicine and Halakha, who had been among those
condemning sex selection for personal parental satisfaction as antitheti-
cal to traditional Jewish values, indicated that in his opinion this yzbud
case would come under the rubric of situations deemed permissible by
R. Auerbach.’

In the Kohen case, presented originally more than a decade ago, R.
Aharon Lichtenstein, Rosh Yeshiva of Yeshivat Har Etzion in Israel,
gave the following opinion:

In principle, the suggested procedure is no more problematic than arti-
ficial insemination from a gentile donor and, indeed, is probably less so.
Insomuch as I accept the view of the matirim [those who permit it] (at
least in situations of distress, such as this) with respect to the latter, I
see the proposed procedure as at least equally mutar [permitted]. . . .

Given the facts you set forth on the technical plane, and inasmuch as
in cases of adoption (admittedly slightly different) experience has
shown that at some point it is best that a child be told the truth, I have
serious doubts about the wisdom of perusing this course—especially, as
it’s only a fifty percent safek [uncertainty]. But I understand the com-
plexity of the issue and the feelings it arouses, and the couple must of
course decide for itself.!

When a similar case had occurred in Israel a few years ago, the
Israeli Health Ministry’s legal adviser, Mira Hivner-Harel had allowed
the procedure at Hadassa Medical Center in Jerusalem on an ad hoc
basis, no legal position being in effect at the time. “In light of the fact
that we are concerned with an individual for whom the halakha and
religion are his guiding principles . . . there was room to agree to his
request,” she said. “We are dealing with a family that would not have
any children had we not allowed them to select the sex of the fetus.
Sometimes we have to adapt our decisions to the spirit and traditions of
the people.”!!

The ASRM Ethics Committee conceded that there has not been
sufficient ethical and social debate regarding the circumstances in which
embryos (even if none were destroyed) may be created and selected for
transfer on non-medical grounds alone and concluded that these issues
deserve additional close attention in the future. Both cases presented
here deal with despondent people who are suffering mental anguish in
fear of either, on the one hand, a family situation that will be devoid of
the normal interactions of natural families or, on the other hand,
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intense embarrassment and invasion of one’s privacy. From the halakhic
perspective, these may be considered compelling circumstances allowing
treating these cases as those allowed on medical grounds. Indeed, in
both of these cases, the rabbinic approval comes against a backdrop of
disapproval of sex selection for anything other than medical reasons.

The patients’ considerations stem from generally healthy concerns
and are not based on any gender biases (if we take gender bias to mean
extending greater worth to one gender over another). The procedure
bears little risk of consequences detrimental to individuals, and repre-
sents a use of medical resources for reasons of human mental health.
There is little chance of this having any major societal impact, given the
idiosyncratic nature of the situation.

We should note that family balancing has a certain halakhic impe-
tus. A man has not fulfilled the mitzvah of peru u-revu until he has a
son a daughter (Shulban Arukh, Even ha-Ezer 1:5). R. Ovadia Yosef
recently ruled that PGD for sex selection could be used by a couple
who had six children of one sex and who would not have any more chil-
dren unless they were sure that the seventh would be of the opposite
sex.”? R. Mordechai Eliyahu permitted sex selection for a couple who
had five children of the same sex.'® Exactly what circumstances would
deserve similar permissive rulings remains to be explicated.

NOTES

This material appeared in somewhat different form in our article, “Address-
ing the Idiosyncratic Needs of Orthodox Jewish Couples Requesting Sex
Selection by Preimplantation Genetic Diagnosis (PGD)”in the Journal of
Assisted Reproduction and Genetics (forthcoming).
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KENNETH BRANDER

here are several issues that need to be evaluated when discussing
the use of scientific advances to help actualize the dream of a
couple having a family.

While posekim overwhelmingly endorse the use of reproductive
technology to help overcome issues of infertility or genetic challenges,
there are several halakhic considerations involved in the use of IUI and
IVE.! This is especially true when the IVFE procedure involves donor
gametes, surrogacy, or when conception happens posthumously.? These
issues are too complex to be discussed here. My comments will focus on
the specific halakhic issues concerning PGD.

Checking a fertilized egg for genetic anomalies or for gender raises
two primary questions. First, if in the process of checking the fertilized
egg a decision is made not to implant the egg either due to genetic
anomalies or that the egg does not represent the desired gender—what
is to happen with such a fertilized egg? In the case of gender selection,
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where the fertilized egg is healthy but the “wrong” sex, the preferred
method would be cyropreservation, which is a form of freezing at —80°C
to -196°C that suspends fetal development (as well as all biochemical
reactions) and allows the fertilized egg to be kept in this state indefi-
nitely. This will allow the fertilized egg to be used in the future for stem
cell research or perhaps a future pregnancy. However, a fertilized egg in
which genetic anomalies have been found can be destroyed, since
destroying a fertilized egg is not of halakhic concern. Fetal matter that
is less than forty days old is considered by the Talmud (Yevamot 69b) to
be maya be-alma—*“a sack of water,” having no legal status as a fetus or
a quasi human being. This explains why a woman who miscarries in the
first forty days of pregnancy does not assume tum’at yoledet (Shulhan
Arukh, Yorelh De’ah 194:2). Additionally, such an early miscarriage does
not remove the responsibility of pidyon ha-ben from being imposed on
future progeny (Shulhan Arukh, Yoreh De’ab 305:23).

Ramban permits the violation of Shabbat to save even a 40-day or
younger fetus. This is not based on the premise that it is a life or a
quasi-life but rather that it is better to violate one Shabbat in order for
the fetus to be saved, enabling it to celebrate many Shabbatot in the
future. “Therefore, even with the saving of a fetus that is less that forty
days old, which is not considered a living entity, you violate [the Shab-
bat] as is articulated by BeHaG.”® The license to violate Shabbat is
predicated on the fact that the fetus, although not yet considered a liv-
ing entity on any level, is in a location (the womb of the mother) that
provides the necessary elements for development into an entity that will
eventually be a human being. Therefore, R. Hayyim David ha-Levi
explains that one may not violate the Shabbat to save frozen fertilized
eggs (which are always less that 40 days old), since, in the environment
of a lab, fetal matter has no potential for any development.* Once again,
this underscores that fetal matter at 40 days old is not yet considered a
life. It is for this reason that R. Zilberstein permits their disposal, espe-
cially when they have genetic anomalies.®

Secondly, one must question whether there a concern that the
sperm used was wasted with the disposal of fertilized eggs. This issue is
obviated with the recognition that the sperm expressed was used to fer-
tilize many eggs. Those fertilized eggs passing the PGD criteria will still
be used for the purpose of procreation. For this reason, R. Shelomo
Zalman Auerbach permitted sperm-washing, which, by definition causes
the destruction of some of the sperm expressed, provided that at least
part of the sample was used for procreation.®
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With all this, it would seem that the ability to perform PGD is per-
mitted and without halakhic concern. Yet, there is still an overarching
issue that PGD may create. When PGD is used to screen for genetic
challenges, science serves as the conduit through which suffering and
pain can be obviated for the child, family, and society. Using PGD for
this purpose should be encouraged.

However, does the use of PGD for gender selection begin a form of
eugenics? When a couple can orchestrate gender, what is next? Will we
allow medical tests to screen fertilized eggs based on the couple’s
desires, such as hair and eye color? When do we cease to become part-
ners of God and attempt to replace God? The gift of science must be
used with great circumspect. PGD, when used to determine gender, can
help navigate difficult familial situations. The use of PGD for gender
selection may help a couple perform the mitsva of pern u-revu and in
some cases, obviate a painful familial situation. An example from actual
she’eilot is the distress of a Koken having a son, who due to a sperm
donation (which defines paternity) will be considered a Yisrael and will
not receive the first aliya in synagogue or be involved in birkat Koban-
sm. While PGD may insure that such a family has a daughter, the impli-
cation for society is dangerous. The license given to use PGD in this
manner must be closely scrutinized.

The Talmud (Shabbat 31a) lists a menu of questions asked to each
of us after our passing in the heavenly court. One of the questions is:
“asakta be-pirya ve-rivya?” The Talmudic framing of this question is fas-
cinating: “Where you involved in trying to fulfill the commandment of
procreation (of having a male and female child)?” Notice the phraseolo-
gy of the question. It is not “kiyamta pirya ve-rivya”—did you fulfill
the mitsva of procreation, but rather, did you try? Having a male and
female child is not in our hands. Our responsibility is to try to have
both genders.

This concern seemed to resonate in a written dialogue between R.
Menachem Burstein, dean of Machon Puah, and various posekim in
Israel. Among the questions that Rabbi Burstein posed in letters to key
posekim was the question of using PGD for preventing genetic anom-
alies as well as for gender selection.” Sephardic Chief Rabbi Amar per-
mitted PGD for genetic reasons, as well as for peru u-revu, and shalom
bayit. However, others, including R. Yehoshua Neuwirth, R. Ariel, and
R. Meir Nissim Mazouz pointed out concerns for such permissibility,
except when it came to preventing genetic anomalies. R. Neuwirth
warned that such permissibility creates an environment in which
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humankind begins to play God and warned against using PGD for this
purpose.®

There is a need for the careful monitoring of how science is used in

society. However, science in general and medical advancement in partic-
ular are means through which we celebrate our mission of tikun olam
and our responsibility of imitatio dei.

1.

G

NOTES

Concerns include whether one fulfills the commandment of procreation
(R. Yitshak Ya’akov Weiss, Minbat Yitshak 1:50); can IUI be done while
the woman is nidda (R. Moshe Feinstein, Iggerot Moshe, Even ha-Ezer
2:11); or the potential to alleviate this concern through removing nidda
mi-de’oraita (R. Yitshak Ya’akov Weiss, ibid.).

Concerns about definition of maternity and paternity are discussed in a
number of articles. See Tehumin vol. 5; R. Waldenburg, Tsits Eli’ezer 9:51,
ch. 4:4; Kenneth Brander, “Artificial Insemination and Surrogate Mother-
hood through the Prism of Jewish Law,” Be-Or ha-Torah 12, 59-65; com-
ments of R. Elyashiv, Nishmat Avrabam 4, Hilkhot Pirya ve-Rivya, p. 184;
Michael J. Broyde, “The Establishment of Maternity & Paternity in Jewish
and American Law,” National Jewish Law Review 3 (1988), 117-58 (a
more up-to-date version can be found at http://www.jlaw.com /Arti-
cles/maternityl.html).

Cases in which the sperm is extracted posthumously or the donor has
already passed are discussed by R. Ezekiel Landau, Noda bi-Yehuda,
Mahadura Kama, Even ha-Ezer 69; R. Shelomo Zalman Auerbach, “Arti-
ficial Insemination,” No’am 1, 165; R. Saul Yisraeli, “Abahut be-Hazra’n
she-Lo ke-Darka,” Torah she-Be’al Pel 33 (1992), 41-46.

Ramban, Torat ha-Adam, sha’ar ha-meihush, inyan sakkana.

Assin 47-48, 14.

Assin 51-52, 56. Even R. Feinstein (Iggerot Moshe, Hoshen Mishpat 2:69),
who considers it an act of murder to destroy a fetus at any age, would con-
cur with the statements made regarding fetal material outside the uterus.
His concern is based on the verse in Genesis (9:6) that requires the fetus to
be in utero (ba-adam) to violate the prohibition he mentions in his
responsa.

Nishmat Avvaham, Hilkhot Pirya ve-Rivya 1:5.

To view these letters, see Kenneth Brander, “Playing God: Can I Choose my Child?
PGD and Genetic Screening,” 1 February 2006 [http://www.yutorah.org/
showShiur.cfm?shiurID=713523].

The reference in Nishmat Avrabam (ibid.) to R. Auerbach’s halakhic ruling
on sperm-wash limits its use to removing genetic challenges and not for gen-
der selection. Looking at the language of this limitation may suggest that he
would have the same concern for PGD when done for gender selection.

Rabbi Brander is Dean of Yeshiva University’s Center for the Jewish Future and
Rabbi Emeritus of the Boca Raton Synagogue.
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Gynecological Procedures and
Their Interface with Halacha

Rabbi Kenneth Brander

Preface

There is often a perception that any gynecological
procedure causing a bloody show creates the status of
niddah. However, it is only when we have an understanding
of the medical procedures and of the halachic paradigms
that we can evaluate whether or not the status of niddah
is conferred. This article attempts to offer insights into the
relationship between the laws of niddah and gynecological
procedures/exams. Moreover the aim of this article is to
sensitize the reader to various issues, allowing for a more
effective interface between modern gynecological practice and
the halachic framework of Taharat ha'Mishpacha.

There are three fundamental talmudic sugyot that must
be cxplored in order to understand the halachic issues
concerning gynecological procedures.

Dam Niddah & Dam Makkah

The status of niddah occurs in a woman when blood is
hormonally released emanating from the makor, the
halachic location of menstrual blood. That is, the blood
must be from the endometrial lining of the uterus or the
endocervical canal. (The exact halachic determination of
what is dam  mun  ha-makor and whether it includes the

GYNECOLOGICAL PROCEDURES

Senior Rabbi, Boca Raton Synagogue;
Dean, Boca Raton Community Kollel and
Yeshiva H.S. of Broward and Palm Beach County.

endocervical canal will be discussed later.) Blood that
originates from other locations (i.e. vaginal area) or from
a wound, even in the cervix or uterus, does not create a
status of niddah. The following talmudic passage provides
a list of protocols for determining which blood sources do
and do not confer the status of niddah upon a woman.

How does a woman examine herself? She inserts an
absorbent {cloth into the vagina]. If blood is found
on the top of the absorbent, it may be known that
it emanated from the source [cervical canal or uterus]},
and if no blood is found on the top, it may be known
that the blood emanated from the sides [and not
from the cervical/uterine area. Therefore, the woman
is considered tahor.] However, if she has a wound
in the uterine area [even when the absorbent cloth
shows blood on the top], she may attribute the blood
to her wound {and is considered tahor]....However,
if [she knows that] the nature of the blood of her
wound is different [in pigmentation] from that of
the blood that she observes [on the absorbent
material], she may not attribute it {to the wound].
A woman is believed when she says | have a wound

in the source [cervical or uterine areal from which
blood is discharged.'

The protocols, determining which blood sources create
the niddah status, are codified in the Shulchan Aruch’.

If there is an injury in the uterine area, we assume
the blood flow is from the injury. If the blood from
an injury is discernibly different from the blood of
the menstrual flow, we do not automatically assume
the blood is from the injury [rather we look at the

1. Niddah 66a.
2. Yorel De’ah 187:5,6.
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pigmentation of the blood — if it looks like menstrual

blood, it creates the status of niddah and if it is blood
of an injury, it does not}."

[Ramo appends} The above statements are referring
to situations when a woman has a regular menstrual
flow (veset kevuah), for then we are able to suggest,
when she is not expecting her menstrual period, that
the blood is from an injury, even though we have
not determined with certainty that this wound cmuits
blood. If a woman docs not have a regular menstrual
cycle [veset she-ena kevuah] and we are undecided
from where the blood emanates - from the
uterus/cervical canal or from the side [a location from
which a flow of blood would not create the status of
niddah], we still relegate the flow of blood to the injury;
for it is considered a s'fek s'fekah. Maybe the blood
does not come from her uterus/cervical canal but
emanaltes from the side [from another part of her
body, which has no consequence on the issue of
niddah]. Even if it comes from the uterus/cervical
canal it may be blood from the injury [which does
not create the status of niddah]. However, if you know
that it comes from the uterus and the woman does
not have a regular cycle even though thewoman has
un injury in the wterus, you cannot assume that the

blood is from the injury unless you are certatn that
: K]
Hie wonnd cmits blood.

3.1t has been my experience, and 1 have corroborated this
with gyneccologists, that the difference between blood of an injury
and blood of the uterus/cervix is recognizable. The blood that
comes from a fresh wound is often bright red while that which
comes from the uterus/cervix s typically brownish red. While
this alone does not establish that it is dam makkah, in such an

instance an exam is recommended to determine where the blood is
cmanating from.

4. There are Rishonnn who disagree with the additional
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All that has been stated above does not apply during
the days she is expecting her menstrual flow, which
would normally occur on the thirtieth or the thirty-
first day of the month. For if you suggest that on
these days it is blood emanating from an injury, she
will never be considered a niddah. However if is not a
flow that has been seen, rather just a stain, [if there
is an injury] you may assume that the stain contes
from the injury [even on the thirtieth or thirty-first

day], eliminating the need to classify this woman as
a niddah.

A woman is believed to state that she has an injury in
the location from where the blood is flowing.

Furthernmore, she is trusted to state that the flow of
blood that is being observed is not coming from the
uterus/cervical canal [rather another location that

does not create the status of niddah] and remains
3708.

These halachot frequently have a significant impact
when they are applied practically. There are many situations
in which a woman undergoes a gynecological procedure
that leaves her wondering if this has rendered her a niddah.
Therefore, by ascertaining that the blood is attributed to
an injury, or that the blood is not from the uterus/cervical

canal (min la-makor), we can assume the woman is not
aniddah.

Rav Shlomo Zalman Auerbach® explains that the

requirement stated by the Ramo (the need to know that the
wound emits blood). They suggest that as long as the woman is
certain of a wound, additional proof that the wound emits blood
is not required. See the Rashba Torat haBayit, Dinei k'tamin, bayit
sh'vi-i sha’ar r'vi-i, daf chof-gimel.

S. Nishmat Avraham 187:2; Rav Shlomo Zalman Auerbach states
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talmudic definition of blood from an injury includes blood
from the uterus (endometrium) or the cervix. In such a
case, the woman would not be considered a niddah. When
the endometrium is somehow compromised by a procedure
or injury — even though that same lining is what causes
the menstrual flow — what is of critical importance is what
caused the blood to flow from the lining. If what caused

the flow is am:J:m_v\ an injury, then the blood is not dam
niddal.

Dam niddah is only blood that is discharged due to a
woman’s hormonal ebb and flow, causing the endometrial
lining to sloth away from the walls of the uterus. Blood
originating from this exact location, which flows due to
injury, is considered dam makkah and not dam niddah.

Rav Wozner® explains that if a woman, during her seven
clean days, has a medical procedure which induces blood, if
she has already performed a halachically acceptable hefsek
taharal and a bedikah on the first day,” such blood does
not compromise the counting of her seven clean days. Once
a hefsek taharah and a check on the first day have been
established, the chazakal of niddah has been obviated. The
blood attributed to an injury even during the seven clean
days does not interrupt the preparation to visit the mikvah.
Therefore, it is possible to have a situation where a woman
is bleeding during the seven clean days without
contradicting her status of being tahor, enabling her to

that the prohibition of niddal is limited to blood emanating
from hormonal changes, not blood caused through injury.

6. Shiurei Shevet Halevi Siman 187:5 no. 3 u-mikol makom b'sha-at
vestal.

7. The need for a b'dikah on the first day can often be suspended
when there are special concerns such as fertility. This must be
done in consultation with a posek informed on these issues.

GYNECOLOGICAL PROCEDURES

attend the mikvah after completing these seven days. This
is true for blood that may result from a gynecological

procedure as well as blood that a woman feels is emanating
from an injury.

Often, it is apparent from the placement and pattern of
the blood on a bedikah cloth that the blood is from an
injury. For example, when blood is confined to one limited
area on the cloth, it is often due to the fact that a woman
has sustained an injury in one location. Thus, when a
woman does the bedikah and touches her wound, it draws
blood and shows up on the cloth in that one specific Jocation.
In such a situation, the presence of an injury can be
ascertained either by the experience of pain three times in
one specific location when doing the bedikah, or through

undergoing an internal examination in which an injury is
seen.

In a situation in which a women observes blood due to
an injury and cannot even establish a hefsek taharah or
the bedikal on the first day, she may go to a gynecologist
or skilled nurse and allow them to perform the bedikah.
By examining the vaginal area, the doctor/nurse can
perform a physical bedikah without touching the place of
injury. The preferred way to accomplish this is for the
doctor/nurse to perform a physical internal bedikali prior
to sunset, taking the place of the hefsek taharah. The woman
then watits in the office until tzet ha'kochavim, and the
doctor/nurse vmlo::m a second bedikah, taking the place
of the bedikah for the first day.

II. Ec-efshar P'tichat Kever B'lo Dam

The Talmud raises the issue of ee-efshar p'tichat kever
b’lo dam, whenever the uterus is "opened”, blood is
discharged. Nevertheles, sometimes the uterus is opened
(dilated) and no blood is visibly discharged. The Gemara
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mentions the case of a woman who miscarries early in her
pregnancy. Even if this woman does not see blood as a
result of her miscarriage, we assume that a flow of blood

accompanies the opening of the uterus once the uterus opens
a certain amount.

For it was taught in a Baraitha, if a woman was in
difficult labor for two days and on the third day she
miscarried and does not know what she miscarried
(whether it was a fetus or something else or whether
any bleeding accompanied the miscarriage) . . . R.
Yehoshua says she brings an offering and it is eaten,

for it is impossible for the uterus to open without
blood emerging.®

This statement in the Talmud is concretized by the
Shulchan  Aruch:

If one miscarries within forty days [of conception]
we do not consider the discharge to be fetal matter
(there is no tumat yoledet) yet we are concerned with
the status of niddah even if no blood was observed.
[Ramo adds] because ee-¢fshar p’tichat kever b'lo

dam - the uterus cannot be opened without the
discharge of blood . . .°

However, the above comments of the Talmud and the

8. Niddah 21b.

9. Yoreh De'ah 194:2. This is supported by many of the Geonim
and Rishonim, including: She’iltot Vayikra 85, Tur Shulchan Aruch
Yorch De'ah 194, Ravad Issurer Biah 5:13, Rosh Niddah 3:1, Hagahot
ha'Ramach 5:13, Meiri Niddali 21a, and Ramban Hilchot Niddah
7:15 (printed at the end of the Chidushei haRamban). Other
Rishonim disagree with this conclusion, including: Rambam [ssurei
Bial 5:13, Rambam'’s Commentary on the Mishnah, Niddah 21a,
Magid Mishnah Issurei Biah 5:13, Ohr Zerua, Hilchot Niddah 343;

as well as Rabbeinu Ovadya M'Bartenura, Niddalh 3:1 s.v. Rebbe
Ychudah.
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Shulchan Aruch refer to a situation in which the uterus is
opened through an internal stimulus. What happens when
the uterus is opened externally through a medical procedure?
Is there still a concept of ee-efshar p’tichat kever bl dam?
Perhaps the Talmud’s concern is limited to the case where
an internal stimulus dilates the uterus and not a medical

procedure (external factor). This issue is disputed by rabbinic
authorities.

Rav Yechezkel Landau' indicates that there is no
halachic difference between the uterus dilating due to an
internal or an external stimulus. In both cases the law is,
ee-efshar p’tichat kever b’lo dam - if you open the uterus
to some extent, even externally, you create a situation in
which blood is assumed to depart from the uterus, even
when not visible."! The Chazon Ish* cites opinions that
disagree with the Noda Bi-Yehudah; and suggest that the
idea of ¢c-efshar may only apply if the uterus is opened
internally, due to physiological stimuli occurring within
the woman. However, when the doctor opens the uterus
externally, we do not assume that bleeding automatically
ensues. The Chazon Ish is not convinced that every time
the uterus is opened externally, blood automatically flows.*
Therefore, the Chazon Ish concludes that this issue requires
further thought. Nevertheless, Rav Moshe Feinstein'* rules

10. Noda bi-Yehudah, Vol. 1l Yoreh De’ah 120. See also the Pitchei
Teshuva 194:2 and Avnei Nezer, Hilchot Niddah, siman 224.

11. This opinion is supported by many including the Arukh
ha’Shulchan 188:51, Avnei Nezer Yoreh Deah 224, Har Tzvi Yoreh
Deah 148 & 154, Da’at Kohen Yoreh Deah 79.

12. Yoreh Deah, Hilchot Niddah 83.

13. Other poskim who concur with this approach include Rav
Ya‘akov Emden, Sheilatl Ya'avetz 2:5, Maharsham 1V: 146.

14. Iggerot Moshe Orach Chaim 3:100.
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according to the opinion stated by Rav Landau in the Noda
Bi-Yehudah that we assume there is a flow of blood

whenever the uterus is opened a certain amount, whether
by internal or external forces.

The next gquestion is to define the minimal amount
necessary for the uterus to be opened for it to be considered
cc-cfshar p'tichat kever b’lo dam. This issue is widely
debated. According to the Rosh,” as well as Shulchan
Aruch' as understood by R. Dovid ha'Levi in the Turei
Zahav’and R. Shabbetai ben Meir Ha-Kohen in the Sifte!
Kolien,” as well as the Gaon of Vilna in the Biur haGra,"
any cervical opening of the internal 0s™ (the opening of
the cervix into the uterine cavity) above the norm creates
the halachic dilemma of ee-efshar p'tichat kever b'lo dam.
The majority of poskim, particularly within the Sephardic
community, advocate this approach and therefore any
dilation larger than three millimeters is Tm_mnrwnm:m
problematic. However, Rav Moshe Feinstein™ and others

15. Niddah 3:1.

16. Yoreh Deah Hilchot Niddah 188:6 .
17. Ibid. s'if katan 6.

18. Ibid. s'if katan 12.

19. Ibid, s'if kafan 23; see Ohalot 7:4 and the commentary of
Rabbenu M bartanura on that Mishnah.

20. While there is an argument of whether p’tichat kever is
when the external os is dilated or when the internal os is dilated
since the entire idea of an external dilation causing p’tichat kever
is questionable, in these situations we define p'tichat kever in the
most lenient fashion — namely the dilation of the internal os. See
Sheilot u'Teshuvot Beit Yitzchak (Hilchot Niddah 14:9), Sheilot
1w Teshuvot Da’at Kohen (Yoreh Dealt 79), Har Tzvi (Yoreh Dealt
152).

21. Iggerol Moshe, ibid.
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present a more lenient opinion, stating that the internal
os must be opened at least three-quarters of an inch to
create a situation of ee-efshar petichat kever b’lo dam.

The practical difference between the schools of thought
is the following: according to Rav Moshe Feinstein’s
definition, if a woman has a procedure in her doctor’s office
and receives no anesthesia, she can be assured that the
uterus has not been dilated to an extent that would create
the halachic dilemma of ee-efshar p'tichat kever b'lo dam.
However, a woman will occasionally undergo a special
procedure (i.e. D&C) which may dilate the cervix (including
the internal os) more than three-quarters of an inch. In
such a case, she would be given some form of anesthesia,
local or general, to ease the pain involved in dilating the
cervix to such a large degree. Even in the hospital, not all
procedures will use a dilator that will expand the cervix to
such a degree. One should check with the doctor to inquire
as to the type of dilator used to determine if ee-efshar p’tichat
kever b’lo dam, according to the definition of Rav Moshe

Feinstein, was achieved, thereby creating a halachic concern
of niddah.

Rav Moshe Feinstein’s approach is based on a comment
in the She’iltot.PThere, p’tichat kever is defined as an
opening equal to the size of a forty-one day old embryo.

HﬁmﬁmmwNm is approximately 19-21 mm., which is 3/4 of an
w:nr.“

22. See the opinion of Rabbi Avraham Borenstein of Sochatchov
{Avnei Nezer Yoreh Deah 224). R Shalom Mordechai Shwadron
(Maharsham 4:146) is even more lenient, suggesting an instrument
the size of two fingers is necessary to create a concern of petichat
kever.

23. Parshat Tazria 85.

24.] wish to thank Rabbi Moshe Dovid Tendler for sharing this

39

Page 66 of 71



40

THE JOURNAL OF HALACHA

I11. Defining the Halachic Uterus — Dam Min
Ha'makor

The definition of dam niddah, halachic menstrual blood,
is discussed in great detail in the Talmud.® The
understanding of this sugyah is a matter of controversy
throughout the literature of the Rishonim and Acharonim.

Many®® state that the definition of dam niddah includes
any blood emanating from the uterus or the cervical canal

ending slightly above the external os (the opening of the
cervix from the vagina).

Due to the enormous consequence of this issue, we follow
this opinion and consider any blood emanating from the
uterus up to the external os of the cervix as dam niddah.

1V. Gynecological Procedures

When a woman goes for a standard gynecological
exam,”the gynecologist will first check the outside of her
vaginal area (the vulva) to check for abnormal lesions or
sipns of infection. Then the doctor will use a speculum to
check the external os of the cervix and the vaginal walls.
The speculum is inserted into the vaginal area and never
even touches the cervix. When the speculum is inserted, it
may pinch the vaginal walls and draw a little blood. This

blood is not from the cervix or the uterus and is therefore
not damt niddah.

halachic reference with me.
25. Niddah 41b.

26. She'elot 1’ Teshuvot Bach ha’Chadashot 34; Encyclopedia

Talmudit Vol. 2, column 508 footnote 13a; Shevet haleui 188:3 #4
s.v. u’'L-halacha.

27. As described by obstetricians and detailed in an article written

by M. Sara Rosenthal, "The Pelvic Exam" in The Gynecological
Sourcebook (Lowell House, 1999).

~ GYNECOLOGICAL PROCEDURES

Yearly, or when the doctor is concerned about the cervix,
a Pap smear will be performed. The Pap smear takes a
sampling of the outside of the cervix (ectocervix) and from
the beginning of the endocervical canal, which is then
analyzed by pathology. The instrument used for the Pap
smear has guides on it 50 that the brush used to collect
the sampling of cells will not ascend deep into the cervix,
the place that we call the “makor” - the halachic uterus.
However the instrument may cause bleeding/staining.
Normally, this blood comes from an area outside the one
considered the source of dam niddah. Furthermore, even if
it is dam min ha'makor, the blood emitted during this
process is dam  makkah, blood induced through injury.

If the Pap smear is abnormal or inconclusive, many
doctors will perform a colposcopy, a procedure whereby a
doctor looks at the outside of the cervix through a
colposcope. The doctor is seeking to observe if there is any
section of the outside of the cervix which appears to be
irregular. A biopsy of that irregular section is taken.
Photographs may also be taken. During this procedure, a
blind scraping of the endocervical canal is also taken and
evaluated. Blood appearing due to this procedure is dam
makkah and does not create the status of niddah.

When a woman has irregular bleeding often, an
endometrial biopsy is often required. During an endometrial
biopsy, an instrument is placed through the canal of the
cervix into the uterus to scrape a sample from the
endometrial lining of the uterus. This procedure takes place
in the area which is classified as dam niddah, but the blood
that emanates because of this procedure is dam makkah,
blood caused by the “wound” inflicted with the
gynecologist’s instrument — dam makkah m’oto makom,
and is not halachically problematic. Therefore, it does not
create a status of niddah or affect the counting of the shiva
n’kiyim. The instrument used in this procedure is much
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smaller than three-quarters of an inch in diameter, so there
is no concern of p’tichat kever.?®

An important caveat: when an endometrial Eomumx or a
colposcopy is performed, the doctor should nrm.nw\ prior to
beginning the procedure, that there is no blood visible within
the cervix. This obviates any concern that prior to the
procedure there was any blood descending from the
uterus/cervix, guaranteeing that all visible blood has been
caused by the procedure.

There are situations in which a woman must undergo
a D & C (dilation and curettage). A D&C is often performed
when there is an irregular endometrial biopsy to remove
residual tissue after a miscarriage or occasionally a
childbirth, or when a woman is experiencing abnormal
menstrual/uterine bleeding and the doctor wishes to m:m.ﬂ
the lining of the uterus. A D&C procedure dilates the cervix
with one instrument and the entire endometrial lining is
sampled with another. After this procedure, there is visible
blood. While one can dismiss the bloody show due to the
fact that it is categorized as dam  makkah, the dilation of
the cervix may create p’tichat kever, creating the status of
niddah. The patient should ask the doctor if the Q:m.:o.z
was three quarters of an inch or more. If the response is in
the affirmative, the woman becomes a niddah immediately.
If the D&C is being performed alfter a miscarriage, and the
aborted fetus is more than forty days old, there will be a
concern for tumat yoledet. This requires a waiting wmlwa
of fourteen days in which the woman is required to mm”.mz.mr
a hefsek faharah culminating with a visit to the mikvah
at the conclusion of the waiting period.

28. Even according to poskim who consider a smaller dilation to
be p'tichat ha'kever, there is no concern with this procedure.

GYNECOLOGICAL PROCEDURES

V. Infertility Procedures

A similar situation arises when either a laparoscopy or
a hysteroscopy is performed to diagnose specific problems
of infertility. The doctor checks that the fallopian tubes
flow freely into the uterine area. In a laparoscopy, an
instrument and camera are placed through the navel, which
allows the doctor to see the uterus, ovaries, fallopian tubes
as well as the rest of the pelvis and the abdominal area, A
dye is inserted into the cervix itself, and the camera follows
the dye to see if the fallopian tubes are fully open and
functional. Since the woman is under anesthesia when the
cervix is dilated, it may be dilated to such an extent that
even according to Rav Moshe Feinstein's definition of
p’tichat kever (a dilation of 3/4 inch or more) a status of
niddah is created. However, many gynecologists, even when
the patient is under anesthesia, do not dilate the uterus to
such a large extent, since the dilation necessary for dye to
be injected into the cervix does not require a large dilator.
Therefore, when a laparoscopy is performed, a woman
should inquire to what extent the uterus was dilated to
determine if she is considered a niddah. When a hysteroscopy
is performed, the cervix needs to be dilated to a much larger
extent. Although in such a situation there is a significant
chance that the dilation will make her a niddah, the question

should still be asked regarding the size of the dilator and
the extent of the dilation that occurred.

VI. Fibroids and Polyps

A fibroid is a growth that is found within the
muscle/wall of the uterus or cervix and causes the wall(s)
of the uterus to protrude into the cervical or uterine cavity,
corpus of uterus. This can create a rubbing of the walls of
the uterus or cervix, creating constant bleeding.
Approximately twenty to twenty five percent of
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reproductive-age women have fibroids with only ten to forty

percent of those women experiencing the symptoms
mentioned.”

Polyps are growths that begin with a stem from the
uterine wall and grow into a mass, which can bleed or can
cause bleeding from the polyp rubbing against the wall of
the uterus or cervix. While normally such blood can be
dismissed as dam miakkah, there is research that indicates
that the presence of a polyp/fibroid and its rubbing against
the walls of the uterus/cervix may cause a hormonally
induced release of blood.® Therefore, the lack of clarity in
the establishment of the cause of blood, created by the
removal of a polyp/fibroid and blood attributed to its
existence, creates a status of niddah in a woman.

VIl. Pregnacy

Often, during the first three months of a woman’s
pregnancy, one may obscrve some spotting. This is often
due to implantation of the embryo in the uterine wall. If
the spotting is limited to less than a ketem™ or if found on
colored undergarments, the halachic concern is obviated.
However, if the bleeding is more significant or the spotting

* A stain minimally the size of a dime.

29. "l.eiomyomata” by Dr. Chad Friedman found in Volume 1
(page 322) of the Columbus Comprehensive Review Qb/Gyn Review

Conference (Prenatal Resources, Inc. & Reproductive Research &
Education Association, 1995).

30. Principles and Practice of Clinical Gynecology (page 549) edited
by Nathan G. Kase and Allan B. Weingold (John Wiley & Sons,
New York 1983); ACOG (American College of Obstetricians and

Gynecologists) Technical Bulletin Number 192 (May 1994,
Washington D.C.).

GYNECOLOGICAL PROCEDURES

rmmww:m on white undergarments (i.e. during the shiva
:.»E:i and is more than a gris (a stain larger than a
dime), this blood is considered dam niddah - caused by

physiological changes in the woman,

. rendering her a
niddah.

There are additional situations in the pregnancy in
which the placenta can cause dam niddah. One example is
placenta previa, where the placenta is found in front of the
baby, (i.e, between the baby and the cervix) blocking the
opening of the cervix. In such a case, the placenta may

Emm.&. The blood emanating from the placenta is considered
uterine blood and renders the woman a niddah.

Conclusion

~ As we strive to be the guarantors of Torah, we must
W:mcnml.ﬁrwﬁ halacha’s response to contemporary medical
Issues Integrates a familiarity with procedures in question,
m‘:a an understanding of the sugyot in Shas and the
literature of the poskim dealing with the issue in question.
It is through our commitment to such integration that
the eternality of the covenantal relationship is guaranteed.
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