Chaburah #11 (R. Yona Reiss)
Beth Din Procedural Rules (part 1 —attorneys):

Questions

Is there a Right of Counsel according to Halacha for a Bet Din proceeding?

What if Secular law requires a right to counsel — does this impact upon the halacha?

Is there a distinction between the right to an attorney and the right to a rabbinic advocate?
Is it permissible to serve as an attorney or rabbinic advocate in front of Bet Din?

Are there any rules of ethical conduct that must be followed by rabbinic advocates?
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14. Kahan v. Rosner, 26 Misc3d 615 (Sup. Ct., Kings County, NY 2009)

The primary issue presented in this proceeding is should the rabbinical [*2]court's
arbitration award made pursuant to the rabbinical court's requirement that the attorney
chosen by any of the parties "would have to be approved by the Rabbinical Court,"
which did not approve the attorney chosen by the petitioner, be confirmed if the
petitioner thereafter participated in the arbitration proceedings without objection. This is
apparently an issue of first impression in this state.

Petitioner moves, pursuant to CPLR 7511, to vacate an arbitration award dated
November 6, 2008. Respondents cross-petition, pursuant to CPLR 7510, for judgment
confirming the arbitration award.

...On July 4, 2007 the parties entered into a written arbitration agreement to have their
dispute arbitrated by a rabbinical court or Beth Din. The arbitration agreement provided
in pertinent part that"[w]e also accepted upon ourselves to bring along only such
Rabbinical counsel who is acceptable to the Rabbinical Court and if we appear at the
Rabbinical Court without Rabbinical Counsel we do so by our own desire." The petition
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alleges that "[d]uring the first session, Petitioner requested that he be represented in the
rabbinical court arbitration by a 'toayn' (counsel/advocate). The Ad Hoc Rabbinical{**26
Misc 3d at 617} Tribunal informed Petitioner that if he wanted to have such an advocate
present, that he could only have the one that they designate for him. Thereafter,
Petitioner requested the right to be represented in the arbitration by an attorney. The Ad
Hoc Rabbinical Tribunal did not allow that either. Petitioner did not wish to use the
individual designated for him [*3]by the Ad Hoc Rabbinical Tribunal, and was thus
forced to proceed without the assistance of counsel."

... The arbitration procedural requirements are contained in CPLR 7506, which
states:{**26 Misc 3d at 619} "(d) Representation by attorney. A party has the right to be
represented by an attorney and may claim such right at any time as to any part of the
arbitration or hearings which have not taken place. This right may not be waived . . . "(f)
Waiver. Except as provided in subdivision (d), a requirement of this section may be
waived by written consent of the parties and it is waived if the parties continue with the
arbitration without objection." [*5]

There is no requirement that a party in an arbitration proceeding be represented by an
attorney. The nonwaivable nature of the right to an attorney is, however, broadly
construed. Thus, a written waiver of representation renders an arbitration invalid even
where the party does not thereafter request the services of an attorney (Volpe v Cortes,
16 AD3d 675 [2d Dept 2005]; Sartiano v Becker, 119 AD2d 656 [1986]).

In the instant case, petitioner was not denied his right to counsel.lHowever, it is
undisputed that he was denied the attorney of his choice. ... A party's entitlement to be
represented in an ongoing litigation proceeding by counsel of his own choosing is a

case, the rabbinical court gave no reason for denying petitioner's choice of [1, Esq. to
represent him in the arbitration proceedings and thereby violated the petitioner's right to
his choice of counsel. Moreover, the choice of counsel is necessary to give effect to the
nonwaivable right contained in CPLR 7506.{**26 Misc 3d at 620}

The critical issue is whether the arbitration proceedings leading up to the award
complied with New York law. This rabbinical court's arbitration proceedings did not
comply with CPLR 7506 (d) and must, therefore, be vacated pursuant to CPLR 7511.

Conclusion

Based on the foregoing, the petition to vacate the arbitration award is granted and the
award is vacated. The cross petition to confirm the arbitration award is denied.




