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Warner v. City of Boca Raton, 64 F. Supp. 2d 1272 (S.D. Fla. 1999)

The Lawsuit

On June 12, 1998, the plaintiffs filed an amended class action complaint naming the City as the sole defendant,
and alleging that the prohibition on vertical grave decorations violates their federal and state rights to freedom of
religious expression, freedom of speech and due process of law. In particular, count I alleges that the prohibition
substantially burdens the plaintiffs' exercise of religion in violation of the recently enacted Florida Religious
Freedom Restoration Act of 1998 (the "Florida RFRA"), Fla. Stat. § 761.01 et seq. Count II alleges that the
prohibition violates the plaintiffs' First Amendment rights to the free exercise of religion and freedom of speech.
Count III alleges that enforcement of the prohibition would deprive the plaintiffs of a property interest in
maintaining vertical grave decorations on their Cemetery plots in violation of the Due Process Clause of the
Fourteenth Amendment. Finally, count IV alleges that the prohibition violates the plaintiffs' rights under the

Florida Constitution to the free exercise of religion, freedom of speech and due process of law.

In sum, nowhere in the sacred texts, doctrines, traditions or customs of either the Jewish or Christian faiths can the
principle be found that grave markers or religious symbols should be displayed vertically rather than horizontally.
The primaty objective of grave markers in the Jewish tradition to demarcate and prevent the grave from being
walked upon can be achieved with either horizontal or vertical grave markers. Similatly, the primary objectives of
decorating graves with religious symbols in the Christian tradition to foster the community's awareness of the
deceased and to give witness to the deceased's Christian life can be achieved *1287 with either horizontal or
vertical religious symbols. Therefore, the Court concludes that while marking graves and decorating them with
religious symbols constitute customs or practices of the plaintiffs' religious traditions, the plaintiffs' desire to
maintain vertical grave markers and religious symbols reflects their personal preference with regard to decorating

graves.
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The Tzion
1. Talmud Bavli, Bava Kamma 69a
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And there is a mishna of this kind (Ma’aser Sheni 5:1) that contradicts Rabbi
Yohanan’s statement, as we learned in a mishna: With regard to a vineyard in its
fourth year, they would demarcate it with clods of earth [bikzozot]placed
around it on the ground, to alert people that they may not eat or derive any benefit
from its grapes without redeeming them. The Gemara interrupts its quotation of the
mishna to explain: This particular distinguishing mark of earth is used because a
vineyard in its fourth year is like earth: Just as with regard to earth there

is permission to derive benefit from it through its cultivation, so

too, with this fruit, when it has been redeemed by means of coins, it is

likewise permitted to benefit from it.

R 1702 D97 ORT AKX 7970 ARIT PRY N0 72 NP0 RIND N°DINA 797V S
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The Gemara resumes its citation from the mishna: And a grapevine of orla is
demarcated with potsherds [harsit] placed around it, to alert people that its
grapes may not be eaten nor may any benefit be derived from them at all

(see Leviticus 19:23). The Gemara explains: This particular distinguishing
mark is used because orla is like potsherds: Just as no benefit is

derived from potsherd, so too, no benefit may be derived from this orla.

DY MMIT 9297 5D IO AAN MAXYD T1IT RIN°D 7°02 MNP HWN

The mishna continues: And an area of graves is demarcated with lime, to
notify people that the demarcated area is ritually impure and will impart
impurity to those who pass over it. The Gemara explains: The reason this
particular distinguishing mark is used is that lime is white, like

bones. The mishna further states: And one dissolves the lime in water and
pours it out around the gravesite. The Gemara explains: This is performed in
order that the lime should be whiter than in its non-dissolved form.

2. Talmud Bavli, Moed Katan 5a
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§ It was taught in the mishna: One may mark graves on the intermediate days of a
Festival so that passersby will know to avoid them and not become ritually
impure. Rabbi Shimon ben Pazi said: Where is there an allusion in the Torah
to the marking of graves? The verse states: “And when they that pass through
shall pass through the land, and any see a man’s bone, then shall he set up a
sign by it” (Ezekiel 39:15). Ezekiel prophesies that at some future time, the Jewish

20of9


https://www.sefaria.org/Ezekiel.39.15
https://www.sefaria.org/Ezekiel.39.15
https://www.sefaria.org/Ezekiel.39.15
https://www.sefaria.org/Leviticus.19.23

people will erect signs over the strewn remains of the dead so that others will know to
avoid ritual impurity.
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Ravina said to Rav Ashi: Before the prophet Ezekiel came and alluded to this
obligation, who said that graves must be marked? Even before the time of Ezekiel,
people were careful with regard to ritual impurity. Rav Ashi responded: And
according to your reasoning, that Ezekiel was introducing a new halakha, the same
question can be raised with regard to this statement that Rav Hisda said. As Rav
Hisda said with regard to the halakha that one who is uncircumcised or an apostate may
not serve in the Temple: This matter we did not learn from the Torah of Moses
our teacher, but rather, we learned it from the words of the prophet Ezekiel ben
Buzi, who said of such individuals: “No stranger, uncircumcised in heart, or
uncircumcised in flesh, shall enter into My Sanctuary to serve Me” (Ezekiel

44:9).
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Here too, one can ask: Before Ezekiel came, who said that such individuals cannot
serve in the Temple? Rather, you must say that originally they learned it as a
tradition and it was an accepted halakha for generations, and then Ezekiel came
and based it on a verse. Here too, with regard to the obligation to mark
graves, they originally learned it as a tradition, and then Ezekiel came and
based it on a verse.
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Rabbi Abbahu said: An allusion to the marking of graves may be derived from
here: “And the leper in whom the plague is, his clothes shall be rent, and the hair of his
head shall go loose, and he shall cover his upper lip, and shall cry: Impure,
impure” (Leviticus 13:45). This verse teaches that impurity cries outto the
passerby and tells him: Remove yourself. The leper must inform others of his
status so that they know not to come into contact with him and thereby maintain their
ritual purity. So too, in our case, graves must be marked so that others will know to
avoid them and prevent contracting ritual impurity. And similarly, Rabbi Uzziel,
grandson of Rabbi Uzziel the Great, said: Impurity cries out to the
passerby and tells him: Remove yourself.
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Abaye said: An allusion to the marking of graves may be learned from here, as it is
written: “You shall not put a stumbling block before the blind”(Leviticus
19:14). Rav Pappa said the obligation is alluded to in the verse: “And He will say:
Pave, pave, clear the way, take up the stumbling block out of the way of My
people” (Isaiah 57:14), which indicates that roads must be cleared of all obstacles and
hazards.

3. Rashi, Moed Katan 5a
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4. Mishna Torah, Hilchos Yom Tov 7:11
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The Matzeivah
5. Bereishis 35:19-20

N1 ,NN1aX 7172 12pm ;oN1 ,nnm v 19 And Rachel died, and was buried in the way
DnY ma  to Ephrath--the same is Beth-lehem.

NAYN NIN--NN1AP-2Y ,NI¥N Apy? 2¥n 3 20 And Jacob set up a pillar upon her grave; the
DVPDN-TY Sni-n1ap same is the pillar of Rachel's grave unto this
T day.

6. Rashbam, ad loc.

JoM5 NNy INKS 1NN 1ONYI DIRYI DXIMY MMKY - DN NP Na¥N XN
7. 1 Shmuel 10:2
INYNI TIN TN NYOYD 2D 512332 N1 NP DY DWIK 1w Dy *nyn b Jnava

NYYN NN TAK2 D22 8T MINND AT AN AN YD) NIM Wpa? RI20 WK MInKn
0112

When you leave me today, you will meet two men near the tomb of Rachel in the territory of
Benjamin, at Zelzah, and they will tell you that the asses you set out to look for have been found,
and that your father has stopped being concerned about the asses and is worrying about you,
saying: ‘What shall I do about my son?’
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8. Malbim, Bereishis 35:20
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9. Devarim 16:22
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10.Dorash Moshe, Shoftim
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11.Rav Shimshon Rephael Hirsch, ad loc.
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A3 RIW WK 73R 7 QPN K21 We have aiready exprained (Lommey,.
tary, Bereshis 28:18, 33:20) the relation between 12¥» and nam. mayn i ,
single stone taken from God'’s creation, and it commemorates God’s dees
in nature and in history. nam, which is built of several stones, is a may,.
made structure, whose purpose is to promote the subordination of mgy
deeds to God (cf. also Commentary, ibid. 8:20).

This distinction could explain the reason behind the law stated in our
verse. For the nagn, which was mary n2n, has become o223% nxuw (Sifre).
Before nmn jm» it was necessary to make man aware that God alone rules
nature and history, and it was not yet possible to subordinate the whole
life of the individual and of the people to God’s Torah; homage to God
could not be manifested in the life of the individual and of the people.
Hence, there was still place for the na¥» beside the nam. With amin ym,
not only has [the role of] the 2% been completely absorbed by the nam,
but n2¥n has become a sin. Worshipping God in His power and might
alone is not only no longer pleasing to God; it is hateful to Him. As our
verse puts it, God “hates” any adoration of His power and might that
does not express itself in the person’s moral subordination to God’s To-
rah. Our recognition of God and our homage to God must come to ex-
pression in our obedience to Him. He measures our recognition of His
power and might by the extent of our devotion to His Will, and He rejects
all homage to Him in nature and history that places heaven and earth
under God’s sovereignty, but denies His sovereignty over the person him-
self, his heart, thoughts, desires, and actions. Not recognition of God, but
acknowledgement of [the authority of] God is the Jewish mission, and
italone is t.he way to Jewish salvation; the nam, not the nagn, is the symbol
of the Jewish mission. nagn-devoutness is deadening to the Jewish spirit.
TPIR TRV WK 712%0 7% ©opn Y

Accordingly, the mitzvah of nagn 75 ©°pn X1 is nothing but a further

al and of the people in accordance with the dictates

| — S

The Nefesh

12.Mishna, Shekalim 2:5

92 19 1212 N0 10N NN N 21 ANWN K2 TY NI RN NRD 10N NN RN 1
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Rabbi Meir says: the surplus of [money raised for the burial of] a [particular] dead person

must be laid aside until Elijah comes. Rabbi Natan says: the surplus of [money raised for

the burial of] a [particular] dead person [must be used] for building a monument for him

over his grave.

13. Talmud Yerushalmi, Shekalim 2:5
11727 1010 DNMAT DPTXYD MPA) PRAY 1K ININ HXONII 12 NN 121 an

14. Mishna Torah, Hilchos Avel 4:4
N7UN7 1791 12 MIX N2 NYAN T¥A 1D ['WIVIE DNy 19y [M91NI
ININ 17N .YV 7¢ MR NAP7 N7 Y'LY7V DRARDEOYN NN
75 NN |"2¥nl 017w 'NIAR 7R KIAN DNXEINRIY DI9Y Y7 17 nIx
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16. Sefer Taamei Haminhagim, Kuntres Acharon, page 476
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I Maccabees 13:25-30

Jonathan’s Tomb.

Simon sent for the remains of his brother Jonathan, and buried him in

Modein, the city of his ancestors.
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All Israel bewailed him with solemn lamentation, mourning over him for
many days.

Then Simon erected over the tomb of his father and his brothers a
monument of stones, polished front and back, and raised high enough to be
seen at a distance.

He set up seven pyramids facing one another for his father and his mother
and his four brothers.b

For the pyramids he devised a setting of massive columns, which he adorned
with suits of armor as a perpetual memorial, and next to the armor carved
ships, which could be seen by all who sailed the sea.

This tomb which he built at Modein is there to the present day.
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https://bible.usccb.org/bible/1maccabees/13#20013028-b

Putting a Stone
17.Shulchan Aruch, OC 224:12

NY12 MK DMIY M12P Y1101 T2 DINKN X IWN NN N IMIK ORI Mapn KN

18.Beer Heitev, footnote 8
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19.Ahavas Chesed, II:Perek 15, footnote
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