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We must note that there are several complications that are
uniquely relevant to the use of te] hamislaket. For example, since the
terrain of a hillside or riverbank generally does not climb in a
continuous slope, it is essential to insure that the proper dimensions
and proportions of a tel hamislaket are maintained in at least some
section of the embankment, and that the te! hamislaket continues
unbroken along the entire embankment.®? As with all other facets of
eruv construction, a competent rabbinic authority must be brought far
on-site inspections of the terrain.

8. Utilizing Other Structures: Elevated Train Tracks and
Highway Viaducts

Another prevalent issue concerning wall-like structures is perhaps
best explored through further examination of the history ofertsvin in
New York City (see above, Chapter ll, Section 5).

As we have already mentioned, the Sherpser Rav formulated his
position based on the following scenario: The Lower East Side was
surrounded on three sides by the walls that front on the East River,
and on the fourth side by the Third Avenue elevated train line (fig. 9).
An elevated train line may look just like a classic tzuras ha'pesach:

indebred ta Rabbi Ari Zivotofsky for the information that there are some
communities 1hat are very stringent when it comes to this inspection, to the extent
that when Yom Tov falls on a Friday and precludes an effective inspectian, these
communities will not rely on an inspection conducied an Wednesday or Thursday
before Yom Tov, and will assume the eruv to be invalid for the following Shabbas.
Thus, the parameters of inspections are very subjective, and it is not necessanly
possible to extrapolate from the guidelines of a community with an eruv that 15
subject to frequent manipulation by utility corganies, etc., 1o a community with
an eruv thal is rarely disturbed, and vice versa,

182

There are cases in which breaks of up to three tefachim in the height of a slape
vertically and breaks of up 10 len amos in the continuity of the slope horizonally
are permitted. The parameten of this case and several other scenarios involving
tel hamislaket are complex. See Nesivos Shabbos 16:7-14.
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We may see the support beams as lechayayim and the overhead tramn
tracks as the lintel. The She‘arim Mitzuyanim B’Halacha quotes such
an approach in the name of the Fven Yekara."™ The She'arim
Mitzuyanim B'Halacha himself, however, based on a Magen
Avraham,"™ takes issue with the Even Yekara. A door frame is distinct
from the walls and ceiling of the room to which it is affixed. Logic
then dictates that the door frame effect that forms a tzuras ha 'pesach
also requires that the lechayayim and lintel be distinct from the walls
of the structure to which they are affixed.'®® The She‘arim Mitzuyanim

8 See the She‘arim Milzuyanim B’Halacha 829 and the Kuntres Acharon there.

4 363:28. The Magen Avraham there states that the walls that surround hree sides

of an alley @ "mavoi®) cannat be consideced the fechayayim for a tzuras
ha'pesack on the courtyard's fourth side, The Magen Avraham does nat explain
the rationale for his ruling (see Nesivos Shabbos 19:17, nate 39). A possible
interpretalion of the Magen Avraham's pasition is that lechayayim cannol exceed
a cerin maximum shryr (measuremeat). See the Chazon Ish, inid., 70:16. (This
Chazon Ish is discussed at fength in Hilchos Eruvin 4:12 and notes 77-78, but one
may differ with Rabbi Lange’s interpretation of the Chazon Ish's cases.) The
Chazon Ish there raises the possibility that in certain cases the maximum shiur is
theee or fou- tefachim. Under normal circumstances, however, it seems that the
maximum shiur is four amos. See Nesivos Shabbos, ibid., note 40, i the name of
the Makor Chaim. Structures that long are no fonger viewed as the “door pasts”
{lechayayim) of a "door frame” (tzuras ha‘pesach) - they are walls, Eievated tra:n
line embankments or overpasses that are more than four amas long would
theretore not be halachically suitable to serve as fechayayim. The Chelkas Ya'akov
1:166.4 presents arguments that would allow the use of “bong” lechayayim such
as embankments that support clevated traia lines. Some cbb nic authoriies follow
the Chelkas Ya’akov’s ruling in this area. The Chelkas Ya’akov’'s reasoning and
proofs, however, are controversial and difficult to follow, and seem not to be in
accordance with the opinions of the Poskim meationed previously in this
paragraph. See also Nesivos Shabbos 19:17 and-note 39,

The Nesivos Shabbos there is unsure as to the status of a vabd (ten tefachim high)
sidepost situated alop a wall {he recognizes a passible dichotomy between a case
where the wall itself is ten tefachim high and where il is lower than that
measuremeny). Rabbi Lange, Hilchos Eruvin 4:23, is inclined to leniency, but then
casts doubt on his own paosition in note 105. A celated issue is the question
whether it is permitted 10 place a tzuras ha‘pesach on or across hillsides or
riverbanks Ihat rise at sleep enough angies to be considered walfs - see Nesivos
Shabbos these 19:2] and notes 48-49.

185 See the Chazon Ish, ibid., 70:17 and the interpretation thereaf in Hilchos Eruvin,

4:12, note 79. Rabbi Lange understands that the Chazan Ish forbids the case
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Fig. 29

pictured in fig 29. (If the tzuras ha‘pesach is cantiguous - within three tefachim
- to the walls; if, however, the tzuras ha’pesach is next 10 another tzuras
ha'pesach, he notes that even the Chazon ish would rule leniently.) It seems,
however, that the interpretation is incomrect. The Chazon Ish holds that a (zuras
ha'pesach must be distinet and recognizable to those who stand within the area
thar Ihe Lzuras ha'pesach encloses, Cansequently, the Chazon Ish - ibid., and,
67:23, 70:16, 74:12, 86:4-5; and, Yoreh De’ah 172:2 - states that Jechayayim of
a tzuras ha'pesach may not be placed behind the walls of a mavoi, nor even
affixed to their outermost edge {fig. 30). He proves this from a Gemara in Fruvin

24b (see his discussion there, in Yoreh De‘ah 86:4-5). He also invalidates
lechayayim that - from the perspective of one standing within the mavo; - are flush
and indistincl from the wall to which they are atiached (fig. 31). The Nesivos
Shabbos 19:18 and notes 41-42 has difficullies with the Chazon Jsh, and regards
his rulings in this mafter as anly sufficient to create a "safek” (a doubtiut case) - of
caurse, a safek that we derive from a Chazon Ish is not insignificant! He also
describes cases in which the Chazon ish would allow such lechayayim. in any
event, it seems evident thal the case as drawn n fig. 29 would not constitue a
problem, as the lechayayim therein are centainly distinct and recognizable. The
Nesvos Shabbos alsa notes that the Chazon ish’s stnngent passtion only periains
to the sideposts, but not to the “lintel” - the cable or string averhead. See also
Nesivas Shabbos 19:22 and note 46.
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B'Halacha rules, therefore, that we may only regard a bridge or
overpass as a tzuras ha'pesach if it has features that we may regard as
distinct from ifs wall. The Chazon Ish rules this way as well.”®

It is possible that another principle may prevent us from viewing
an elevated train line, bridge, highway overpass, or toll booth as a
tzuras ha'pesach. In 1952, Rabbi Raphael Ber Weissmandel wrote a
proposal to permit carrying on Shabbos in Brooklyn on the basis of
the elevated train lines. His rationale, however, was not based on the

1% The Charon Ish, Orach Chaim, 111:5 derives this ruling from the Magen Avraham
cited in note 184. The Chazon Ish there discusses several basic issues in Hilchos
Eruvin. These (nclude why we do not place mezuzos on a (zuras ha‘pesach and
why utility poles that were not construcled ror an eruv may later be used ta create
one without any tangible rectifications. The Chazon fsh there also advances a
signsficant lemiency. He allows cistinct features of an overpass or slructure (such
as support girders and beams) to ke used as part of a tzuras ha‘pesach even if they
were onginally constructed *fe’achzukar tkra™ - 1o suppon the rogf - which is
problematic in Hilchos Mexuza (see, however, abave, nole 148). He proves this
from the sugya of pischei shima‘ei, from the Biur HaGr"a, Orach Chaim 830:2
and other sources. | am indebted to Rabbi Shlomo Miller and Rabbi Elimelech
Kornfeld for direcling me ta this Chazon Ish.

(The Nesivos Shabbas, 19:17 note 39 (at the very end) does not allow the use of
gud asek in such scenarios, i.e., requiring thal the fechi extend all the way up to
the girder or other feature in use as the “lintel.” He bases this position on the
Chazan ish, Yoreh De‘ah 172:2. ) do not understand how the Nesivos Shabbos
derived this stringency fram that Chazon Ish, as the Chazon ish there is discussing
a sukka and the use of its schach as a “lintel.” The cases are nol similar. The
Chazon Ish there requires the door posts to reach ait the way up to the schach
because the schach has no distinct features over the door posts and s therefore
deficient - in contradistinction to the dislinct features under discussion here.)

4 r'y
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principle of lzuras ha'pesach,
but on that of “pi tikra yored
v'sosem” (literally: the lip of a
roof comes down and
closes)'®  (fig, 32). The
principle, as defined in the
Shulchan Aruch, is that, when

a roof is at least four tefachim
by four tefachim and set atop
two complete walls, we view the thickness of the roof as an imaginary
wall for the remaining two sides."®® Rabhi Mashe Feinstein disagreed
with Rabbi Weissmandel's application of this principle to elevated
train lines."® Among his reasons was his observation that several
Rishonim do not view the principle of pi tikra as creating walls, but
as creating a defined area (underneath the ceiling) in which one is
allowed to carry. Thus, perhaps one might be permitted to carry
directly underneath the elevated tracks, but the tracks could still not
serve to enclose the area that they enclose.

Fig. 32

It seems significant that neither Rabbi Weissmandel nor Reb
Moshe discussed the possibility that the elevated train line might serve
as a tzuras ha'pesach. We may assume that the reason for this
omission is related to the logic we developed above, that a tzuras

187 Eryvin 94b. In the Tikvas Zecharia, Rabbi Rosenfeld noles that telegraph poles

often support a thickel of wires al their tops. These wires are well within three
tefachim of each other. Viewing them, halachically, as conneated, allows one to
consider the thicket as a roof. One could then apply the pnnaiple of pi tikra yored
v'sosem to them. In practice, however, Rabbi Rosenfeld does not uulize this
approach in sanctioning the use of the telegraph poles and wires as halachic walls,
preferring instead the already accepted trend to view them as camprising tzuros
ha'pesach. He does, however, propose that the presence of these “roofs* along
the length aof a street will diminish their potential to be regarded as a reshus
ha'rabbim, since roafed aver reshuyos ha‘rabbim are automatically downgraded
to carmelis status. - see Nesivos Shabbos 3:1 and note 6, where he considers
tinconclusively) how much of a roof is necessary to negate a reshus ha'rabbim.

8 Shaichan Aruch,Crach Chaim, 361:2.

88 Igros Mashe, ibid., 1:138
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ha'pesach musl resemble a traditional door frame. By definition, a
tzuras ha'pesach whose lintel 1s more than four tefachim wide is a
roof. We can no longer view it as a door frame.'”"J

Fig. 33

%0 One of my Rabbeim brought evidence that a roof cannot serve as zuras ha'pesach

irom an observation that in Eruvin 94b Rav and Shmuel argue whether the roof of
an achsadra (a shelter consisting of a roof supporied by poles and no more than
two walls) allows one to camry beneath it on Shabbos because of pi tikra yored
v'sosern or not. Neither Amora entertains the seemingly obvious possibility of
tzuras ha'pesach. The Chazon Ish cited above in note 186 brings this proof as
well. As we have mentioned, the Nesivos Shabbos 19:17, end of note 39,
discusses the possiility of using an overhang or ridge on a roof (fig. 33) as the
lintel of a tzuras ha‘pesach. He reasons that this is permissible where such a
feature - and accompanying fechayayim - are at the edge of the roof. This would
apply to an overhang on an overpass or elevated (rain line. Where the overhang
is at the edge of the overpass it may e incorporated in 2n eruv. Cases where gnly
a lechi is under the extension of a roof are problematic. See Halachos of the Eruv
Chap VI, ] and note 20. The edge of the overhang may be considered 2 pi tikra,
effectively cuting off the fechi from the rest of the eruv (fig. 34, see overleal)




