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History

When the modern state of Israel was established in 1948, it inherited the British Mandate's legal code, with a few adjustments,
and thus capital punishment remained on the books. During the Israeli War of Independence, the first execution took place
after Meir Tobianski, an Isracli army officer, was falsely accused of espionage, subjected to a drumhead court martial and
found guilty. He was executed by firing squad, but later posthumously exonerated.

The first death sentences imposed by an Israeli civil court, against two Arabs who had been found guilty of murder, were
confirmed by an appeals court in November 1949, but the sentences were commuted to life imprisonment by President Chaim
Weizmann, due to his opposition to the death penalty.[4]

The Israeli cabinet first considered abolishing the death penalty in July 1949.

In 1950, seven convicted murderers were on death row in Israel.[5] Their executions were stayed until the government made
up its mind as to the ultimate fate of the death penalty. In 1951 the Israeli cabinet again proposed that the death penalty be
abolished.[6][7] In 1952, the first death sentence for Nazi war crimes under the Nazi Collaborators' Law was imposed on
Yechezkel Ingster, who was convicted of torturing and beating other Jews as a kapo, but the court also recommended that the
death sentence be commuted.[8] The sentence was commuted to two years' imprisonment.

In 1954 the Knesset voted to abolish the death penalty for the crime of murder.|9] The death penalty was retained for war
crimes, crimes against humanity, crimes against the Jewish people, treason and certain crimes under military law during
wartime.

In 1962 the second execution—and the only civil execution—in Israel took place when Adolf Eichmann was hanged after
being convicted in 1961 of participation in Nazi war crimes relating to the Holocaust.

Throughout the following decades, death sentences were occasionally handed down to those convicted of terrorist offenses,
but these sentences were always commuted. In 1988 John Demjanjuk, a guard in a Nazi death camp during the war nicknamed
"Ivan the Terrible" by inmates for his brutality, was sentenced to death after being convicted of war crimes, but his conviction
was later overturned on appeal. In the mid-1990s the practice of seeking the death penalty for those facing terrorism charges
ceased.[10]

In the aftermath of the Itamar attack in 2011, the issue of the death penalty briefly came up again. Israeli military prosecutors
were expected to seck the death penalty for the perpetrators,[10] but in the end did not. Even so, the judges seriously
considered imposing the death penalty when determining the sentence of one of the perpetrators, but decided not to, as the
prosecution had not requested it.[11]

In the March 2015 election, the Yisrael Beiteinu party ran on a platform that included death sentences for terrorists; in July of
the same year a bill was proposed, and sponsored by one of the party's members, to allow a majority of presiding judges to
sentence a terrorist to death. By a vote of 946 the bill was rejected in its first reading.[12]

Calls for imposition of the death penalty

Isracli politicians have sometimes called for the imposition of the death penalty on specific criminals. In 2010 Member of the
Knesset Ayoub Kara called for the impositton of the death penalty on the perpetrator of the Tapuah Junction stabbing
(2010).[13] In 2017 political figures including Prime Minister Binyamin Netanyahu called for the penalty to be imposed on the
perpetrator of the 2017 Halamish stabbing attack.|14] Representatives in the government plans to introduce a bill, which
would allow the death penalty for terrorism, to the Knesset.[15][16] In January 2018, 52 of 120 members of the Israeli
parliament voted in favor, while 49 opposed, making easier for judges to hand down the death penalty[17].

1. Mishneh Torah, The Sanhedrin and the Penalties within their Jurisdiction 15:10-13
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The Torah mentions 18 people who are executed by stoning... There are 10 people who are executing by burning...There are
two who are decapitated: a murderer, and the inhabitants of a city enticed to idolatry...There are six who are executed by
strangulation... Thus, the court executes individuals for a totality of 36 prohibitions.
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2. Makkot 7a:3
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Mishna:...A Sanhedrin that executes a transgressor once in seven years is characterized as a destructive tribunal. Since
the Sanhedrin would subject the testimony to exacting scrutiny, it was extremely rare for a defendant to be executed. Rabbi
Elazar ben Azarya says: This categorization applies to a Sanhedrin that executes a transgressor once in seventy years.
Rabbi Tarfon and Rabbi Akiva say: If we had been members of the Sanhedrin, we would have conducted trials in a
manner whereby no person would have ever been executed. Rabban Shimon ben Gamliel says: In adopting that
approach, they too would increase the number of murderers among the Jewish people. The death penalty would lose its
deterrent value, as all potential murderers would know that no one is ever executed.

Gemara: Rabbi Elazar ben Azarya says: This categorization applies to a Sanhedrin that executes once in seventy years. A
dilemma was raised before the Sages: Is Rabbi Elazar ben Azarya saying that a Sanhedrin that executes once in seventy,
rather than seven, years is characterized as a destructive tribunal? Or perhaps he is saying that standard conduct is for a
Sanhedrin to execute once in seventy years, and only if it executes more than one person during that period is it characterized
as destructive? The Gemara concludes: The dilemma shall stand unresolved. The mishna teaches that Rabbi Tarfon and
Rabbi Akiva say: If we had been members of the Sanhedrin, we would have conducted the trials in a manner where no
person would have ever been executed. The Gemara asks: How would they have acted to spare the accused from execution
if witnesses testified that he intentionally committed murder? Rabbi Yohanan and Rabbi Elazar both say that they would
have asked the witnesses: Did you see whether the accused killed a tereifa, i.c., a person with a condition that would lead to
his death within twelve months, or if he killed someone who was intact? The halakhic status of a zeresfa is like that of one
who is dead, in the sense that one who kills him is not executed. Since no witness can be certain with regard to the victim’s
physical condition, they would invalidate any testimony to a murder. Rav Ashi said: Even if you say that they examined him
postmortem and he was intact the testimony could be challenged, as perhaps in the place that the sword pierced the
victim’s body there was a perforation in one of the organs that renders the person a #eresfa, but which was rendered
undetectable by the wound caused by the sword. ...

3. Gerald Blidstein:
Why this radical and total disclaimer of a recognized judicial procedure?
Three possibilities suggest themselves. First, the very device sketched above may embody the germ of their opposition. R.
Akiba and R.Tarfon feared human weakness, the inability of man ever to know an event in its accurate facticity. No witness
can ever testify with an absolute knowledge, as their examination was designed to show. Execution then becomes no more
than a judicial gamble—and the dice are always loaded when a man's life is the stake. The Sanhedrin, they held, must never
arrogantly assume a certainty it cannot truly possess.
Yet this approach, though reasonable, is not totally satisfactory. In the Talmud the device of close interrogation answers the
question, "What would they have done (to prevent execution)?" It is not adduced to ex-plain the source of R. Akiba's and It
Tarfon's opposition to capital punishment. Furthermore, and most crucially, R. Simeon ben Gamliel's retort ("They, too, would
multiply spillers of blood in Israel") is a non sequitur. For once the possible innocence of the man in the docket is admitted,
one cannot have his head merely to insure public safety. A second approach would be that R. Akiba and R. Tarfon agreed that
human observation of events could be accurate enough to establish the guilt of an individual but that a society that practiced
capital punishment was bound to err, that this license would, by the very frailty of human judgment, be abused, leading to the
execution of an innocent. Yet, once again, R. Gamliel's reply is not to the point: can society purchase health at the price of
innocent lives? Perhaps, then, the opposition to capital punishment is rooted elsewhere; perhaps its source is not a fear of
killing the innocent but a reluctance to kill the guilty. This reluctance to take the life of even a criminal could be translated into
an effective legal restraint by the type of questioning outlined above—an interrogation on the unknowable. R. Gamliel's retort
is now very much to the point: "You would not kill the guilty," he says, -because of your disdain to take the life of man; but
you will in reality cause many more deaths than the one you now seek to avoid."

4. Mishnah Sanhedrin 4
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(1) Both monetary and capital cases have examination and inquiry, as it is written (Leviticus 24:22) "You shall have one
justice." What is the difference between monetary cases and capital cases: monetary cases|are tried] with three [judges], and
capital cases, with twenty-three. Monetary cases are opened either [with arguments| to acquit or to convict, and capital cases
open [with arguments| to acquit but do not open [with arguments] to convict. Monetary cases are decided by one either to
acquit or to convict; capital cases are decided by one to acquit or by two to convict. In monetary cases, [the verdict] can
change between acquittal and conviction; in capital cases [the verdict] can change to acquittal but cannot change to conviction.
In monetary cases, all can rule for acquittal or conviction; in capital cases, all can rule for acquittal but all cannot rule for
conviction. In monetary cases, one who convicts can acquit and one who acquits can convict; in capital cases, one who
convicts can acquit, but one who acquits cannot turn and convict. Monetary cases can be tried in the day and can finish in the
night; capital cases are tried in the day and must finish in the day. Monetary cases finish on the same day for either acquittal or
conviction; capital cases finish on the same day for acquittal and the next day for conviction, therefore there cannot be trials
on Friday evening or the evening before a holiday.

(2) Cases of impurity and purity begin from the greatest [judge], cases of life begin from [the judges on]| the side. All are
acceptable to judge in cases of money, but none are acceptable to judge in cases of life except for priests, Levites, and Israelites
whose daughters can marry priests.

(5) How do we press the witnesses in a capital case? We bring them in [to the court's chambers] and press them: "Perhaps
what you say [isn't eyewitness testimony] is but your own assessment, or from rumors, or your witnessing an actual witness
testify, or your reporting what a trustworthy said. Or perhaps you were unaware that by the end we'd interrogate you, with
examination and inquiry. Know that capital cases are not like monetary ones. In monetary cases, [a false witness] can return
the money and achieve atonement. But in capital cases, the blood of [the victim [and all his future offspring hang upon you
until the end of time. For thus we find in regard to Cain, who killed his brother, "The bloods of yout brother scream out!"
(Genesis 4:10) - the verse does not say blood of your brother, but bloods of your brother, because it was his blood and also
the blood of his future offspring [screaming out]! [Another explanation of the verse: for his blood was splattered over the trees
and rocks [there was more than one pool of blood]. [The judges' speech continues] "It was for this reason that man was
first created as one person [Adam], to teach you that anyone who destroys a life is considered by Scripture to have
destroyed an entire world; and anyone who saves a life is as if he saved an entire world." And also, to promote peace
among the creations, that no man would say to his friend, "My ancestors are greater than yours." And also, so that heretics will
not say, "there are many rulers up in Heaven." And also, to express the grandeur of The Holy One [blessed be He]: For a man
strikes many coins from the same die, and all the coins are alike. But the King, the King of Kings, The Holy One [blessed be
He] strikes every man from the die of the First Man, and yet no man is quite like his friend. Therefore, every person must say,
“For my sake the world was created.” [The judges' speech continues:] "Maybe you [the witnesses] will now say, "What do we
need this, and all this anxiety for [let's not come forward even with true testimony]!' But Scripture has already spoken: "If he
be a witness - having seen or known - if he does not express it, he shall bear his sin." (Lev. 5:1) Maybe you will now say, "What
do we need this, to be responsible for another man's death?' But Scripture has already spoken: "When the wicked are
destroyed there is rejoicing." (Prov. 11:10)"

5. Exodus 20:13
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(13) You shall not murder.

6. Rashbam on Exodus 20:13:1
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(1) n¥IN RY. Wherever the term DX appeats it refers to killing without adequate justification. A deliberate murderer is to be
executed as we know from Numbers 35,16-16. Similar verses in Kings I 21,19 when King Achav had framed someone
resulting in judicial murder is also included in this definition of N¥IN RY, [though he could have claimed that Naval, the victim,
could have been found innocent by the judges. Ed.] When the terms 7270, or 1NN are used to describe killing this means that
there was no excuse for the killer to commit his act. (compare Kayin slaying his brother in Genesis 4,8) On the other hand, in
Leviticus 20,16 where the Torah decrees NORN NR N¥IM, this refers to judicial killing for cause. Concerning the use of the
word N¥1, murderer, in Deuteronomy 4,42 as applicable to someone who killed inadvertently, the reason why the Torah used
this term there was only because in the same context deliberate murder was also discussed. This is my answer to the heretics
who have admitted to me that the Latin translation of the Bible describing N7 “killing,” without distinction as to the reason
for the killing, is sloppy, most inaccurate. They were so careless in spit of the fact that in their “own” books such as
Deuteronomy 32,39 we have the line 7NRY R MR, “it is I Who kill and resurrect,” showing that the Torah uses different
expressions describing different kinds of killing.

7. Numbers 35:30 [Following the analysis of Gerald Blidstein]
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(30) If anyone kills a person, the manslayer may be executed only on the evidence of witnesses; the testimony of a single
witness against a person shall not suffice for a sentence of death.

8. Deuteronomy 19:13
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(13) you must show him no pity. Thus you will purge Israel of the blood of the innocent, and it will go well with you.

9. Avodah Zarah 8b:11
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Forty years before the Temple was destroyed, the Sanhedrin was exiled from the Chamber of Hewn Stone and sat in
the store near the Temple Mount.

10. Sanhedrin 46a:11-12
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It is taught in a baraita: Rabbi Eliezer ben Ya’akov says: I heard that the court may administer lashes and capital
punishment, even when not required by Torah law. And they may not administer these punishments with the intention of
violating the statement of the Torah, i.e,, to disregard the punishment stated in the Torah and administer another
punishment; rather, they may administer these punishments to erect a fence around the Torah, so that people will fear
sinning. And an incident occurred involving one who rode a horse on Shabbat during the days of the Greeks, and they
brought him to court and stoned him, not because he deserved that punishment, as riding a horse on Shabbat is
forbidden only by rabbinic decree, but because the hour required it, as people had become lax in their observance of
Shabbat and therefore it became necessary to impose the severe punishment for a relatively minor offense. Another incident
occurred involving a man who engaged in intercourse with his wife in public under a fig tree, and they brought him to
court and flogged him, not because that punishment was fitting for him, as such conduct is not forbidden by the Torah,
but because the hour required it. People had become remiss in matters of modesty; therefore, stringent measures had to be
taken to rectify the situation.

11. Sanhedrtin 81b:2
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MISHNA: One who was flogged for violating a prohibition and then repeated the violation and was flogged again assumes
the status of a forewarned transgressor. The court places him into the vaulted chamber [/akippa] and feeds him barley
bread until his belly ruptures due to the low-quality food, and he dies.

12. Sanhedrin 81b:13
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MISHNA: With regard to one who kills a person not in the presence of witnesses and it is impossible to judge him in
court, the court places him into a vaulted chamber and feeds him sparing bread and scant water (see Isaiah 30:20).
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13. Mishneh Torah, Murderer and the Preservation of Life 4:9
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(9) One does not do this matter in the remainder of instances where the death penalty can be imposed by the court, but if one
is liable for execution, they should execute him and if one is not liable for execution they should free him. That even if there
transgressions that are weightier than the spilling of blood, they are not as corrupting to society as the spilling of blood. Even
idolatry and it does not need to be said, forbidden sexual relations or the desecration of the Sabbath are not like the spilling of
blood. That these transgressions are offenses between a person and G-d, but the spilling of blood is an offense between
people. And everyone who has in his hand this sin, see, he is completely evil and all the commandments that one has done in
his lifetime cannot balance against this sin and will not save him from judgment. As it is said, "A person weighed down with
the blood of a life, etc, (Proverbs 28:17)." Go and learn from the example of Ahab who performed acts of idolatry, that
behold it is said concerning him, "There are none like Ahab (I Kings 21:25)." And when his merits and his sins were weighted
before the Lord of Spirits, no sin was found that merited the death penalty that was not balanced by another matter except the
blood of Navot. As it says, "And the spirit came out and stood before G-d (I Kings 22:21)." This is the spirit of Navot. And as
it says concerning him, "You will entice and you will prevail (I Kings 22:22)." Behold, the evil one did not kill with his hands,
rather brought it about, how much the more so if he had killed with his own hands.

14. Sifrei Devarim 187:7
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(7) (1bid. 13) "Let your eye not pity him, and remove the innocent blood from Israel": Lest you say: If one has already been
killed, why should we be guilty of the blood of others? It is, therefore, written "Let your eye not pity him."

15. Yoma 22b:8-9
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§ Having mentioned the verse about Saul, the Gemara proceeds to interpret more of that passage: “And Saul came to the city
of Amalek and he strove in the valley” (I Samuel 15:5). Rabbi Mani said: This means that Saul strove with G-d, as it were,
concerning the matter of the valley. At the time when the Holy One, Blessed be He, said to Saul: “Now go and attack
Amalek and proscribe all that belongs to him; do not pity him, but kill men and women alike, infants and sucklings alike, oxen
and sheep alike, camel and donkey alike” (I Samuel 15:3), Saul countered and said: Now, if on account of one life that is
taken, in a case where a slain person’s body is found and the murderer is unknown, the Torah said to bring a heifer whose
neck is broken to a barren valley, in the atonement ritual described in Deuteronomy 6:1-9, all the more so must I have pity
and not take all these Amalekite lives. And he further reasoned: If the men have sinned, in what way have the animals
sinned? Why, then, should the Amalekites’ livestock be destroyed? And if the adults have sinned, in what way have the
children sinned? A Divine Voice then came forth and said to him: “Do not be overly righteous” (Ecclesiastes 7:16).
That is to say: Do not be more merciful than the Creator Himself, Who has commanded you to do this, for to do so would
not be an indication of righteousness but of weakness. At a later time, when Saul said to Doeg: “Turn around and strike
down the priests, and Doeg the Edomite turned around and struck down the priests, and he killed on that day eighty-five
men who wore the linen ephod, and he struck Nob the city of priests by the sword, man and woman alike, infants and
sucklings alike, oxen and donkeys and sheep, by the sword” (I Samuel 22:18-19), a Divine Voice came forth and said to
him: “Do not be overly wicked” (Ecclesiastes 7:17).

16. Darashos HaRan 11:3-10
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(3) I understand the plain meaning of the verse as follows: It is accepted that men need judges to judge between them, for in
their absence (Avoth 3:2) "One man would swallow the other alive" and the world would become corrupt. And every people
requires some form of government, the sage going so far as to say: "Even thieves recognize the necessity of justice within their
society." And Israel needs this just as the other nations do. But they also need judges for an additional reason — to enforce
the laws of the Torah and to punish those liable to stripes or to judicial death penalties, whether or not their transgression is
detrimental to society. And, certainly, these two considerations entail two functions, respectively: one, punishing a man in
accordance with true justice; the other (though he not be liable to punishment in terms of true justice), punishing him for the
benefit of society and the exigencies of the hour. The Blessed One assigned each of these functions to distinct functionaries.
He commanded that judges be appointed to administer true, righteous judgment. This is the intent of "and let them judge the
people a righteous judgment.”" That is, the verse indicates the function and jurisdiction of these judges, saying that the purpose
of their appointment is to judge the people with a judgment that is true and righteous in itself, and that their jurisdiction does
not extend beyond this function. And because the needs of society are not completely served with this alone, G-d provides for
the appointment of a king,.

(4) We shall explain this further in respect to one of the aforementioned considerations. We learned (Sanhedrin 40b): "The
rabbis taught: "The witnesses ate to be cross-examined in the following manner: Do you recognize him [the defendant]? Did
you warn him and did he acknowledge the warning? Did he commit the crime knowing it was punishable by death? Did he kill
right after you had warned him?..."" Unquestionably, all of these are prerequisites for a "tighteous judgment." For why should
a man be killed for a transgression which he did not know to be punishable by death? This explains the necessity for his
acknowledgment of the warning and for all of the other things mentioned in that baraitha. This is the true, righteous judgment
in itself, that was assigned to the judges. But if law-breakers were punished in this context alone, the structure of society would
break down completely, for, in the absence of the fear of punishment, the number of murderers would dramatically increase.
Therefore, for the well-being of society, the Blessed One mandated the appointment of a king, as stated in this parshah
(Deuteronomy 17:14-15): "and when you come to the land... place a king over you...," this constituting a mitzvah to appoint
a king, according to the tradition of our sages of blessed memory (Sifrei, Sanhedrin 20b). And the king can punish without
prior warning as he deems fit for the good of the kingdom. We find, then, that the appointment of a king serves a common
purpose for Israel and for the other peoples who require a societal structure, and that the appointment of judges serves a
distinct purpose for Israel, as stated: "and let them judge the people a righteous judgment.” That is, the purpose of the judges
and the area of their jurisdiction is the administration of judgments that are righteous and true in themselves.

(5) Pursuing this further, in light of the fact that our Torah is distinguished from the ethical codes of the nations by mitzvoth
and chukim [statutes], it follows that these mitzvoth and chukim have nothing whatsoever to do with societal structure at all,
but that their sole purpose is to effect the investiture of the Divine Immanence within our nation and to cause it to cleave to
us. ...

(6) Therefore, I hold (and it should, indeed, be believed) that just as the statutes do not enter at all into the societal area but are
exclusively confined to the investiture of the Divine Immanence — in like manner, the judgments [mishpatim| of the Torah
enter, to a great extent, into this last area, so that they are divided, as it were, between effecting the investiture of the Divine



Immanence among us and furthering the societal common good. ...

(7) It is for this reason that the chief and most select of the judges would stand in the place where the Divine Immanence
manifested itself, this being the idea behind the presiding of the Men of the Great Assembly in the chamber of hewn stone
[lishkath hagazith]. ....

(8) And do not challenge me with (Sanhedrin 40a): "It was taught: R. Eliezer ben Yaakov said: 'T have heard that beth din
administers stripes not according to the Torah — not to transgress what is written in the Torah, but to make a fence for the
Torah™ — which seems to imply that beth din is appointed to legislate in accordance with the exigencies of the times. It is not
so. In those times when there were a Sanhedrin and a king in Israel, the Sanhedrin would judge the righteous judgment alone
and would not institute anything beyond this unless they were empowered by the king to do so. But when there was no king in
Israel, the judge embodied two functions, that of the judge and that of the king, as we find (Ibid 49a): "Amasa expounded 'but’
[ach'] and 'only' ['rak’]; he went and found the rabbis studying Torah, and said: "It is written (Joshua 1:18): 'Every man who
rebels against you [Joshua]...' I would think [that Joshua had absolute power] even [in respect to nullifying] words of Torah.
This is ruled out by (Ibid): 'Only ['rak' — without extending this unlimited power to Torah] strengthen yourself and be
courageous." This shows Joshua to have had the powers of a king even though he was not a king [but a judge]. And our sages
of blessed memory, likewise, apply (Deuteronomy 33:5) "And there was a king in Israel" to Moses [although he was not a
king].

(9) It is also possible that everything connected with the mitzvoth of the Torah, whether in the category of righteous
judgments or in that of temporary exigency was relegated to beth din, whereas in the realm of the relations between man and
man, what involves righteous judgment alone was relegated to beth din (as written: "and let them judge the people a righteous
judgment"), but anything beyond that was relegated to the king and not to the judge...

17. Deuteronomy 19:20 [Regarding False Witnesses — Eidim Zomemin]
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(20) others will hear and be afraid, and such evil things will not again be done in your midst.

18. Sefer HaChinukh 34
XN RY (7 3 MNY) IRV , WA 37 ROYY - 791 30 RHYY (R)
1NN RHY 11PN ,17389 12¥0Y 73 MY MY I DYIYN RIT 71aN DWW 2 ,0NWN R HIY 1YIN MIT T RN v (3)
AR DYYI, 09PN AWM IR DPVWHNRAI D2NN NI DNNIN DYVWIN OYIRY .DNYN MAWND 1Y N2 TARD 300 T
TIARA YT 102NN DIN INRY NN I DN Y32 1M ROR ,09I90 12w RY DAY 8% L0171 DY Tara (0 R YHwn) 2Inon

AN DNV DIAINN DI MIAY 10 ,INY DAY AW’ AOR JTIRL IMHYI ,D7970 10 1IN IR DINIP (2,29 RYINND R12) DYV
Jann DXIpn ;voa

(1) Not to kill the innocent: Not to kill a soul, as it is stated (Exodus 20:13), "You shall not kill."

(2) The root of this commandment is well-known and revealed to all that see the sun. As G-d, may He be blessed, created the
world and commanded us be fruitful and multiply, in order to settle it in front of Him. And [so] he prevented us, that we not
destroy it with our hands, to kill and destroy the creatures which ate the settlers of the world. However, the total evildoers -
for example, the heretics and the talebearers - are not from the settlers of the world. And about them, the verse states
(Proverbs 11:10), "with the destruction of the evildoers is there glee" - because they do not settle (civilize) the world, but
rather destroy it with all their might. And this is what one sage from our Sages, may their memory be blessed, said about the
destruction of the evildoers (Bava Metzia 83b), "I am ridding the thorns from the vineyard" - meaning to say that with the
destruction of these, the world will be more settled, [just] like with the removal of thorns (weeds), the fruits of the vineyard
multiply and are better.

19. Sanhedrin 71a:16
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The Gemara raises a similar question: In accordance with whose opinion is that which is taught in a baraits: There has
never been an idolatrous city and there will never be one in the future, as it is virtually impossible to fulfill all the
requirements that must be met in order to apply this ha/akba. And why, then, was the passage relating to an idolatrous city
written in the Torah? So that you may expound upon new understandings of the Torah and receive reward for your
learning.

20. Pirkei Avot 2:1
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(1) Rabbi [Yehuda haNasi] said... And be as careful with a light commandment as with a weighty one, for you do not know
the reward given [for the fulfillment| of [the respective] commandments
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21. Rambam on Pirkei Avot 2:1:1
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And the elucidation of this matter is as I will say. And it is that the entire Torah has positive commandments and negative
commandments. It is true that Scripture elucidated the punishment of each negative commandment except for a few of them.
And one is obligated the death penalties for some of them and excision and death at the hand of the Heavens and lashes for
some of them. And we know from all of the punishments of the negative commandments which of the prohibitions are great
and which ones of them are below them. .... But what is the reward from G-d, may He be blessed, of each of the positive
commandments is not elucidated.

22. Sanhedrin 37b:4
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The Gemara questions this account: But was this murderer fit to die by being bitten by a snake? But doesn’t Rav Yosef
say, and so the school of Hizkiyya also taught: From the day that the Temple was destroyed, although the Sanhedrin
ceased to be extant, the four types of court-imposed capital punishment have not ceased. The Gemara asks: Have they
really not ceased? But they have ceased, as court-imposed capital punishment is no longer given. Rather, the intention is
that the halakha of the four types of court-imposed capital punishment has not ceased to be applicable.

23. Letter by Rabbi Aharon Solovechik to David Luchins:
Dear David:
1 was. very disturbed to hear from you that the union is planning to submit a statement in favor of capital punishment. If
anyone is in favor of capital punishment, let him speak in his own name. But it is -irresponsible and unfair to submit a
statement in favor of capital punishment in the name of Orthodox Jewry.
In my humble opinion, from a Halakhic point of view, every Jew should be opposed to capital punishment. it is true indeed
that the Torah recognizes capital punishment. However, the Torah delegates the authority to mete out capital punishment only
to Sanhedrin, not anyone else. Even Sanhedrin are not able to mete out capital punishment if there is no Beis Hamikdash.
Even capital punishment among Bnei Noach cannot be meted out when there is no [Kohen offering] . In addition, the Torah
encompasses the execution of capital punishment, with numerous and multifarious requirements and prerequisites so that the
realization of. capital punishment is only theoretical. If a Sanhedrin carries out one execution in seven years it is characterized
as a murderous Sanhedrin. Rabbi Akiva and Rabbi Tarfon say that if they had been in Sanhedrin, no person would have ever
been executed because of the numerous restrictions and requirements in connection with the execution of capital punishment.
Hoping that this clarifies my point of view on capital punishment, I remain, Respectfully Yours, Aaron Soloveichik

24. Makkot 9b:3
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The Gemara comments: From here it is derived that a descendant of Noabh, i.e., a gentile, is executed for a capital offense
even if he says that it is permitted, as he should have learned that it is prohibited and he did not learn.

25. Mishneh Torah, Kings and Wars 9:14
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(14) What must they do to fulfill their requirement regarding the Law of Justice? They have to set up magistrates and judges in
each district to judge the people with regard to these Six Commandments; and they must issue warnings (about them) to the
people. A non-Jew who violates one of the Seven Commandments is executed by means of the sword. VT )is entire passage is
absent in most versions.How is this so? Anyone who worships idols or blasphemed or murdered or had sexual relations with one
of those forbidden to him or stole even less than the value of a Prutah or ate any amount from a limb or the flesh of a live
animal or saw someone else violate one of these and failed to judge and execute him, is himself executed by means of the
sword. It was for this reason all residents of the City of Shechem deserved to be executed. For Shechem kidnapped!©2Diznab.,
and they saw and knew and failed to judge him. A non-Jew is executed by the testimony of one, and with one judge, without
forewarning, and by the testimony of relatives, but not by the testimony of a woman!9%Ozher editions are missing the words, “but not
by the testimony”.. A woman may not judge for them.

26. Rabbi Aharon Soloveitchik argued that this the death penalty is simply the outer limit of what can be given.
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27. Iggerot Moshe, Choshen Mishpat 2:68
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With Regatd to the Death Penalty.
Purim 5741. To the honored governor of this state, who is very beloved to us. G-d should lengthen his days and years, and his rule
with goodness and pleasantness.
First, I would like to express my feelings of love and reverence to the governor regarding his desire to know the position of the
Torah given from G-d to Moshe Rabbeinu, with the Oral Law given from the sages of one generation to the sages of the next, until
it was written in the Talmud, authorities, Rambam, Shulchan Aruch, and others, which is the true opinion. Also, for the governors
trust that known how respond correctly and truthfully based on Torah law. For this, he should be blessed from G-d with all.
he Torah reserves capital punishment for those sins which are very serious such as murder, kidnapping, sexually prohibited relations
and idolatry. The perpetrator in these cases is unrestrained and is capable of doing whatever disgusting and cruel acts in the world
that are in his heart that he thinks are for his benefit. However the death penalty is not administered out of hatred to evildoers or
fear for the welfare of society because Bava Metzia (83b) tells us that G-d will punish transgressors. That in fact is the halacha as
poskened by the Rambam (Hilchos Chovel w’Mazik 8:9) as well as all other poskim. So on the one hand the purpose of capital
punishment is to let people know the severity of these prohibitions so that they will not transgress them. On the other hand the laws
of capital punishment emphasize the importance of each soul and other concerns. Therefore we are commanded that only the
Sanhedrin with proper semicha can judge these cases. Only the greatest people in Torah scholarship and other knowledge receives
this semicha. In addition to their knowledge they also need to have perfected their character and be very humble as well as G-d
fearing people. They also need to hate money and love the truth as well as wonderful people who are beloved by all... They don’t
have any imperfections or bad reputations and they are very merciful. That is why very old people are not appointed judges because
they have forgotten the stress of raising children. Also people without children are not appointed because they lack mercy to some
degree and they will be too angty at those who have committed sins.

Even these great and good people cannot judge unless they constitute a Sanhedrin of 23 people. However it is not enough there are
23 such people to make a Sanhedrin. They also need to have before them 3 rows of very great Torah scholars who are not yet great
enough to be part of the Sanhedrin — but are almost great enough. This is to protect the Sanhedrin from making a mistake in
judgment. That is because when these three rows of scholars think that the Sanhedrin is mistaken in their ruling of innocence they
will protest and will not listen at all to their words. Another safeguard against making a mistake is that they do not convict based on
circumstantial evidence — no matter how convincing. They only convict a person based on two valid witnesses who have not the
slightest bias in the matter... Furthermore the witnesses are warned concerning the severity of the sin of false testimony as well as the
seriousness of the sin of murder so that they are very afraid of mistakenly convicting or mistakenly declaring the suspected murderer
innocent. Even with all of this the witnesses also have to warn the person against murder and the suspected murderer has to
acknowledge the warning by saying that even though he is aware of the seriousness off the crime he is still doing it. As a
consequence of all these safeguards, only once in many years would someone be convicted of murder. In addition it was impossible
to judge capital cases unless the Temple existed and that the Sanhedrin of 71 of the greatest scholars was in session on the Temple
Mount. In fact capital cases were not judged even in those countries where the king gave the Jews permission to judge their own
people according to the law of the Torah.



As a consequence of these two factors there were almost no Jewish murderers because of the awareness of the severity of the
prohibition of murder and because they were educated by means of the Torah and the punishments of the Torah to understand the
seriousness of the crime. They were not simply afraid of punishment in the sense of getting caught but were afraid of the crime
itself.

However this use of the Torah system to run society was only when the crime of murder was not common but was simply
the result of someone’s great lust or some quatrel concerning money or honor. But when people killed simply because it
was viewed as an insignificant thing and the murderer was simply a callous and cruel person or similarly if there was a
great deal of murders and wickedness — then a different system of law was utilized that was concerned with the pragmatic
question of stopping killing and the goal became saving the society.

28. Because of many of these factors, many including Rabbis Herzog, Uziel, Wahrhaftig, Yitzchak Yosef, and others have
opposed having a death penalty in Israel.

29. Israel has only carried out the death penalty once — for Eichmann.

30. Some have worried about misapplication, and use of it against Jews



