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43. R. Mordechai Willig, “The Prenuptial Agreement: Recent Developments”, The Journal of the Beth
Din of America, pp. 13-14

Intent

As mentioned, there are cases when the document’s plain language obligates the husband even though it is clear
that the intent of the parties and the original formulators of the agreement was not to obligate him. What is the
halacha in these cases?

Shulchan Aruch cites an opinion which states that if one writes a condition in a document, we follow the
intention of the condition, rather than the language that is written. [Shulchan Aruch, Choshen Mishpat, 61:16.]
The opinion is based on a case that appears in the Talmud (Kiddushin 60b) involving a man who marries a
woman on the condition that he shows her a measure of land. The Talmud rules that if he shows her land that he
owns, she is married, but if he shows her land which is not owned by him, she is not married. The Talmud,
citing a Tosefta, explains that, “she did not intend to see anything but his land.” Although the literal language of
the condition, “I will show you a measure of land,” makes no mention of ownership, we follow her presumed
intention. It is from here that Rabbeinu Yerucham derived and proclaimed what he referred to as a major
principle: that we ignore the literal language of an agreement and follow the intention of its parties. [Beit Yosef,
Choshen Mishpat, 61:16 and Biur HaGra, Choshen Mishpat, 61:16.]

Since the intent of the prenuptial agreement was to serve as an incentive for the husband to deliver a getin a
timely fashion, the husband cannot be obligated to pay the daily sum in a case where the husband has acted in
good faith, even if the plain language of the document may imply otherwise.
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