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Legitimate uses of DNA identification in Jewish law
1. Talmud, Sanhedrin 37b
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R’ Shimon ben Shetach once reported: | saw a man pursuing another person into a ruin and | pursued him. | found
a sword in his hand, with blood dripping and the murdered man still shuddering.
| said: “Wicked one, who killed this man? It was either you or | - but what can | do? Your blood is not given into my
hand, for the Torah says (Deuteronomy 17), ‘The man will be killed by the word of two witnesses.” May the One
who knows all thoughts punish him for killing this man!”
They say that the two of them did not leave the spot before a serpent bit the man, and he died.

2. The details of “B.H.”

At least eight people saw him on the 85 floor, helping people leave after the first plane struck.

His wife testified that he called her on his cell phone between the two plane strikes, he told her he was fine and he
called her back. Cell phone records show that he received a 1 minute call at 8:54 AM.

A religious Jewish co-worker testified that BH told him to go down, and when he descended the stairs at 8:55 AM
BH was still in his office. BH's non-Jewish secretary thinks BH went back to help two lawyers whose office was in the
corner where the plane struck.

The coroner’s office found a large thigh bone - the type of bone without which one cannot survive - and a traditional
Jew in the office testified that they identified it as BH's bone via DNA of his father and mother, with a chance of
error of less than 1 in 10 billion.

Using scientific observations in Jewish tradition

3. Nachmanides (13" century), Commentary of Nachmanides to Genesis 9:12
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We must believe the words of the Greeks, that the rainbow is created by the shining of the sun through moist air, for

in a vessel of water set out in the sun one may observe a sort of rainbow. When we look at the verse's text further,

we understand this same message as well...

4. Talmud, Shabbat 85a
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How do | know that the scientific agricultural discoveries known to the sages are reliable for law?
Rabbi Chiyya bar Abba explained, citing Rabbi Yochanan: It is written, ‘Do not overstep the boundary of your
friend, as established by the early ones.” The borders established by the early ones should not be overstepped.
What borders did the ‘early ones’ establish? Rabbi Shmuel bar Nachmeni said, citing Rabbi Yochanan: It is written
(Genesis 36), ‘These are the descendants of Seir, the Horite, who dwelled in the land.” Did everyone else dwell in
the sky2! Rather, these men were experts in the development of land, saying, "This area is good for olives, this for
grapes..."

Does unique DNA constitute a "sign"¢
5. Mishnah, Yevamot 120a
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One may only festify [regarding the identity of a corpse, to permit re-marriage of a spouse] if one saw the form of
the face with the nose, even if one also has seen signs on the person’s body or clothing.



6. Talmud, Yevamot 120a-b
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Rava noted: Everyone agrees that the authority of signs as identification is biblical, but regarding moles there is a
debate as to whether common moles qualify as a Siman Muvhak or not.

7. Maimonides (12t century), Mishneh Torah, Hilchot Nachalot 7:3
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If witnesses testify that they saw a man fall into a den of lions or tigers, or they saw him crucified and birds were
eating his flesh, or he was stabbed on the battlefield and he died, or he was killed, and they didn’t recognize his
face but they recognized Simanim Muvhakim in his body, in all such cases if he does not surface then his heirs may
enter their inheritance, although we would not marry off his wife on that basis.

8. Rabbi Joseph Caro (1516t century), Code of Jewish Law Even haEzer 17:24
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If @ man is found killed or deceased, then if his forehead and nose and face are intact and he is recognized,

witnesses may testify to his death. If one of these is removed, then although there are Simanim Muvhakim b’Yofeir in

his clothes, those dont count as we worry that the clothes may have been lent out. Even if there are signs on his

body, even a mole, they cannot testify on that basis.

However, if there are Simanim Muvhakim b’Yoteir on his body then they can testify on that basis.

9. Rabbi Zalman Nechemiah Goldberg (2002), Kol Tzvi Vol. IV page 27
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DNA is like a person’s face; it is Gd's greatness that He created it such that one will not resemble another. It is like

a fingerprint or a dental photograph, or even a person's photograph, which the authorities have written is reliable.

10.Rabbi Benjamin Aaron Salnik (16t century Poland), Masat Binyamin 63
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Rabbeinu Yerucham did not require that the identifier be wholly unique to this person, for it's impossible to state that
the characteristic of one person is not found in any other person. Rather, his intent was to say that the identifier on
which we depend should be abnormal and greatly different (zar umuflag harbeih) to such an extent that it won't be
found in anyone else, only one in a thousand or two thousand, such that it is not at all common.

11.Rabbi Moses Sofer (19t century), Responsa Chatam Sofer, Yoreh Deah 338
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What good would it do to stand by a grave? One who faints and is placed in a crypt with earth surrounding him
will die in his grave even if his breath returns from the original faint, unless someone stands there ready to employ
medical techniques on him! We should have to establish guards for three days there, and when they sensed any
movement in the grave they would come help him - but now that he is in the cemetery, what good would it do to
visit once a day?




In truth, the one known case of such resuscitation is just one of those distant cases that may occur once in one
thousand years... It does not even constitute a minority among a minority of cases, and it doesn’t enter the category
of a minority for which we would be concerned in order to save a life.

12.Rabbi Zalman Nechemiah Goldberg (2002), Kol Tzvi Vol. IV page 25
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It appears, in my humble opinion, that we do rely on this. We see this from the fact that the court relies on

recognizance, based upon the assumption that people’s faces look different — but one should ask how we know that

their faces are not identical2 Have we traveled the world and checked all people, and have we seen that there isn't

a single person who looks like another person?

13.Maimonides (12t century), Mishneh Torah, Hilchot Geirushin 13:21
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If @ man is found killed or deceased, then if his forehead and nose and face are intact and he is recognized,

witnesses may testify to his death. If one of these is removed, then although there are signs in his body and clothes,

and even a mole, we cannot use these for testimony; he may be someone else.

14.R’ Moshe Isserles (16™ century), Gloss to Code of Jewish Law, Even haEzer 17:24
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An example [of a Siman Muvhak b Yofeir on the body] would be an extra or lacking limb, or an altered limb. Short,
long, white or red do not constitute Siman Muvhak.

15.R’ Moshe Isserles (16™ century), Gloss to Code of Jewish Law, Even haEzer 17:24
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Even 100 identifiers which are not Muvhakim are nothing; they do not even count in tandem with other indicators to
the corpse’s identity.

16.Rabbi Avraham Tzvi Hirsch (19™ century), Pitchei Teshuvah Even haEzer 17:107
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It is written in the manuscript of our great mentor, Rabbeinu Daniel of blessed memory: Apparently, this is only if the
signs are scattered, as the Trumat haDeshen wrote. For example, the person was of such-and-such height, such-and-
such complexion, and his hair was ordered this way, etc. However, if on a single limb there are a number of
differences, then even though each difference is individually a poor identifier, still, when they are combined they
become a Siman Muvhak because it is not common to have three or four differences in a single limb.

The credibility of laboratory technicians
Armstead v State http://homepages.law.asu.edu/~kayed/pubs/dna/97-promega7.htm




