Written Materials for
The Role of Secular Law in the Din Torah Process
Rabbi Yona Reiss



Conflicts between Jewish Law and Secular Law
Rabbi Yona (Jonathan) Reiss, Esq.

I. Talmudic and Jewish Law Sources
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II. Excerpt from Rules and Procedures of the Beth Din of America
1. RULES AND PROCEDURES OF THE BETH DIN OF AMERICA

(a) One of the purposes of the Beth Din of America is to provide a forum
where adherents of Jewish law can seek to have their disputes resolved in a
manner consistent with the rules of Jewish law (halacha) and with the
recognition that many individuals conduct commercial transactions in
accordance with the commercial standards of the secular society.

(b) These Rules of Procedure are designed to provide for a process of
dispute resolution in a Beth Din which are in consonance with the demands
of Jewish law that one diligently pursue justice, while also recognizing the
values of peace and compromise. This will be done in a manner consistent
with the requirements for binding arbitration so that the resolution will be
enforceable in the civil courts of the United States of America, and the
various states therein.

Section 3 — Choice of Law

(a) In the absence of an agreement by the parties, arbitration by the Beth Din shall take
the form of compromise or settlement related to Jewish law (p'shara krova I'din), in each
case as determined by a majority of the panel designated by the Beth Din, unless the
parties in writing select an alternative Jewish law process of resolution.

(b) The Beth Din will strive to encourage the parties to resolve disputes according to the
compromise or settlement related to Jewish law principles (p'shara krova I'din); however, the
Beth Din will hear cases either according to Jewish law as it is understood by the arbitrators or
compromise (p'shara) alone, if that is the mandate of the parties

(c) The Beth Din of America accepts that Jewish law as understood Beth Din will provide
the rules of decision and rules of procedure that govern the functioning of the Beth Din or
any of its panels.

(d) In situations where the parties to a dispute explicitly adopt a "choice of law" clause,
either in the initial contract or in the arbitration agreement, the Beth Din will accept such
a choice of law clause as providing the rules of decision governing the decision of the
panel to the fullest extent permitted by Jewish Law.

(e) In situations where the parties to a dispute explicitly or implicitly accept the common
commercial practices of any particular trade, profession, or community -- whether it be
by explicit incorporation of such standards into the initial contract or arbitration
agreement or through the implicit adoption of such common commercial practices in this
transaction -- the Beth Din will accept such common commercial practices as providing
the rules of decision governing the decision of the panel to the fullest extent permitted by
Jewish Law.

(f) Unless otherwise indicated, all references in these Rules to "arbitration" shall refer to
dispute resolution utilizing any of these principles and the Rules set forth herein shall be
applicable equally to any of these modes of resolution.
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111, Articles (see enclosures)

1. When a Jew Sues, Rabbi Jonathan Reiss, Wall Street Journal, May 12, 2006.

2. Jewish Law, Civil Procedure: A Comparative Study, Rabbi Yona Reiss, The
Journal of the Beth Din of America, Volume I, No. I, 18-29 (2012).

IV. Court Cases (see enclosures)

A. Schoenfeld v. Ochsenhaut, 452 NYS2d 173 (1982) (intersection between mitzvah
and legal action)
B. Avitzur v. Avitzur, 459 NYS2d 572 (Ct. of Appeals, 1983) (arbitration of Jewish

law issues)

C. Leibovici v. Rawicki, 290 NYS2d 997 (1968) (intersection between Jewish law
and civil law)

D. Aflalo v. Aflalo, 685 A.2d 523 (1996) (limitation of court jurisdiction over Jewish
law matters)



*  Last month's passing of Satmar Grand
Rabbi Moshe. Teitelbaum has provoked a
‘widely publicized dispute over which of
his sons wili control the Orthodox Jewish
sect he led for 26 years, The Satmars
trace their origins back 1o 18th-century
Eastern Furope. Rabbl Joet Teitelbaum
(Moshe’s uncle) is considered the
founder of the movement as it exists to-
day. Saved frem a concentration camp in
1944, he camie to Brooklyn, where he re-
built the Satmar community, which had
been largely destroyed by the Holocaust.
Today there are around 120,000 Satmars
concentrated mostly in the Williamsburg
neighborhood of Brooklyn, with some in
Kiryas Joel, N.Y., Jerusalém and Lon-
-don, and the group allegedly has assels
‘valued in the

en a Jew Stues
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Assuming that Simon and Reuben do
agree upon a beit din in which to reSolve
their dispute, they then enter into a bind-
ing arbitration agreement, thus vesting
the rabbinical court with the powersof a
secular arbitration panpel. Its decisions
must be enforceable, however, according
to Jewish law. Thus a beit din must ei-
ther comply with the requirements of sec-
ular law or arrange for the parties to
waive the right to have the dispute en-
forced by secular law.

If they wanted to, Simon and Reuben
could ask the belt din to decide thelr mat-
ter in accordance with Jocal 1aw. So If, for
example, the deed was valid but the trans-
fer of property from father to son was not
properly recorded'in a public registry, as

dreds . required by sec-
rl‘;ggs otmi How do rabbinical courts gz" 1&‘:; thdeI:
Beyond the work? might find in fa-
matter of who ' vor of Reuben.

will control these assets, this dispute
(which reportedly began more than

"seven years-ago) ratses a number of gen-

eral questions regarding the appropriate
legal system for the, resolution of dls-
putes within the Jewish community. For
instance: What is the province of a rab-
binical court (also known as a beit din)?
_Are Jewish disputants permitted to scttle
tbeir differences in a secular court?
Which Jaw is applicable—Jewish law or
secular 1aw? Who decides?

. The presumptive rule is that when
‘members of the Jewish {aith have a dis-.
pute, they must submit it to a Jewish
court o resolve the matter in accordance:
wwith Jewish 'law. Nonetheless, it takes
‘two to tango. Let’s take a simple situa-
tion of two brothers: Reuben claims that
Stmon robbed him out of a portion of his
inheritance by forging their father’s sig-
pature on 8 deed transferting the family
summer house to himself, What recourse
‘does Reuben have?

He first needs {0 summeon his brother
to ascertain whether he will in fact sub-
mit to beit din. If Simon says no, the beit
din may issue a contempt erder against
him, which would typically be accompa-
nied by official pe on for Reuben to
take the matter to a civil court. A beit din
may also authorize Reuben to pursue
emergency injunclive relief in civil court.
For example, if it were aileged that Si-
‘mon was about to sell the hpuse.and have
the proceeds put in a Swiss bank account,
the beit din could authorize Reuben to
pursue the freezing of Simon's assets un-
lil an agreement has been reached by
Jboth parties to submil their dispute to the
jm‘isdiction of a beit din.

. But which belt din? There is no single
institutional rabbinical court that serves
the entire Jewish community in America.
In New York there are at least a dozen
such courts. If Simon and Reuben cannot
agree on a beit din, they can request an
ad ho¢ rabbinical court com of
three rabbis—one selected by ¢ de
and a third selected by the first two.

Interestingly, the procedures followed
are not likely to be all that different for
Simon and Reuben whether they go to a
secular or & rabbinical court. Just as in
secular court, for example, a beit din will
accept the testimony of Reuben only in
the presence of Simon, and vice versa.

But there are substantive issues on
which a beit din may differ with a secu-
lar court. While American law is per-
fectly suited to resolving disputes over,
say, summer houses, it does not have
much to say about the legality of Jewish
marriages or validity of religious con-

versions. And it has virtually nothing {0

say about the dynastic inheritance of
Grand Rabbis.

Jewish law, on the other band, has
wrestled with succession from the days
of the Davidic monarchy in Isracl Ac-
cording to some authorities, rabblinic po-
sitions of leadership are inherited by
one’s sops like kingship, meaning the e}
der gets the crown; according to others,
rabbinic leadership represents the
“crown of Torah,” which is dependent
upon merit alone.

Even according to those who maintain
that the rabbinate can be inherited like
kingship, some commentators say that
this type of inheritance only applies if
there is no strife ‘among the sons. Thus,
since King Solomon's brother also laid
claim to the throne of their father, David,
Solomon had to be specifically anocinted
by 2 high priest. Other commentators ar-
gue that King Solomon's anointment was
window dressing meant to quell the dis-
harmony, but that the laws of inheritance
were still applicable. And so forth.

The overarching Jewish law principle
in all such matters is “gadel hashalom™
or, roughly translated, “peace is greal.”
A worthwhile objective, though as the
Teitelbaums and many others can atlest,
it’s often a long time in coming. .

Rabbi Reiss is the director of the Beth
Din of America, onc of the rabbinical courls

ain New York City (uwuno.bethdinorg).
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114 Misc2d 585, 452 N.Y.S24 173
(Clie as: 114 Misc.2d S8S, 452 N.Y.S.24 173)

theless, it is apparcnt that the claimants obligated
themselves to make these payments by eatering into
a contmet with the funeral bome. They ere indeed
{avolved in a geauine with the funers)
home regarding the bill. (Sicgel, New York Proctice
, Sec. 136). Thercfore, they do not bave to wait un-
€l they are sued or have completed thelr payments
in order to sssert their clsim for payment sgainst
the defendant. In other words, | hold that they bave
sunding to sue. (/)

[2][3) The sccond contention is that the defend-
ent was legally bound secording to New York law
to pay for the costs incumed by the claimants in
their obscrvance of Jewish law or morality. The
clsimanrs position is incomect. First, *587 the
primary liability for funers! expenses ties with the
decedent’s estate. Jovdon v. Bhite, 60 Misc.24 86,
302 N.Y.S.2d 281 (Civi! Court. N.Y.Co., 1969);
SCPA, section 1811, Sccond, it was not adequatcly
proven that Jewish law mandated the sctions by the
Schocnfelds, Bu, even if Jewish law or custom e~
quired their acts, 1 am requircd to spply the law of
(his State solely Moloncy Funera! Homes, Inc., v.
Gurnell, 45 Misc.2d 678, 257 N.Y.S.2d 35§
(Sup.CLSufl.Co., 1975) w determine what legal ob-
ligations may be imposed upon the defendant, In
New York, there is no statule or decisional law that
would bind the defendant to the plaintiffs for their
costs.

[4) Social Services Law, Scction 141 is not sp-
plicsble. That secton spplies only to render
spouscs and parents lizble for funers! coss; no sime
ilar liadility is cast upon brothers. Morcover, that
statute is eaforcesdle only by public welfare offi-
clals, not by private citizens who seck to shilt the
obligations they have assumed to those more
closely related, Sce Moloney Funeral Homes, inc.,
v. Gurmcll, supra, **VI5Falrchild Sons, Ins., v.
Diskin, 196 Misc. 495, 94 N.Y.S.24 178 (AT2
1949) leave o0 opp. den., 276 AD. 847, 93
N.Y.S.2d 800 (2nd Dep't 1949).

(5}16) Therefore, the gencral rule is shis : in the
sbsence of contract, there is no legal duty, of the

type urged by the claimants, upoa 8 brother to pay
the funernl expeasces of a deceased brother. Aolo-
ney Funeral Home, Inc. v. Gurnell, supro;
Falrchld Sons, Inc. v. Diskin, supra; Rutecki v.
Lukaszewski, 273 App.Div. 638, 79 N.Y.5.2d 341
{4th Dept. 1948). Nor will 8 moral obligation creste
8 legal duty where none exists, See Lon L. Fuller,
The Morallty of Law, Rev.Ed. (Yele University
Press, New Haven, Conzecticut, 1969) pp. 9, 10.

(7] The final issue for resolution is whether the
defeadant coatracted to pay for these cxpeases. |
(ind, bascd upon the testimony ot trial, that the dev
fendant did not expressly promise to pay the
claimants the costs they incurred for the funersl and
burial, Even if [ found that ths defendant had made
an om) promise, as the clsimants comtend, this
promise would be uaenforcesble since it was not
supporied by & writing a3 required by the Statute of
Frauds. Sce General Obligations Law scction 5-701
. G.O.L. scction $-701 requlres contracts (o enswer
for the debis of ancther to be written. The defend-
ent’s alleged promise to assums the clsimant’s fio-
encial obligation refating to funcral and buria! ex-
penses, would have kad to de contained in writing
10 be caforceable. It was oot Therefore,*588 [ find
that there was no caforceable contract between the
claimants end the defendant.

Therelore, 1 hold that sithough the claimants
pesformed s “mitzvah™, they are not entitled 0 fo-
cover damsges, Judgment for defendant. No costs.

N.Y.City Civ.CL,1982.
Schoenfeld v. Ochsenhaut
114 Misc.2d 585, 452 N.Y.S5.2d 173

END OF DOCUMENT

© 2012 Thomson Reuters. No Clsim to Orig. US Gov, Works.
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refigion and the ralsing of taxss for the sup-
religions. Punishments

beretical opin-
ocs. Sos Reymolds v Uniled Stotes, 83 U.S.

cogritance
of civll authority, Ths next session of the
Virginia legislatire led to ths defext of the
afcrementicned b0 and ths pessage of o bl
drafted by Jeffersen which establishad “reli-
glocs freedom” ond dociared that “to enffer
the civil magistrate to intrude kis powers fnto
ths Beld of cpinion, azd to restrain tha pro-

Not kg after the sdoption of the Consti-
taticn and the BO of Righta, Jefferscn made
cexr the meaning snd Intent of the Fist
Amendment fn kis famoes “reply” to the
Daxbury Baptist Assocation:

Bellgving with yon that religion fs & matter

which lics solely betwoen man snd kis God;

that be owes sccount to none other for his

3,4] In tho fhet instance, the Free Bx-
ercise Clause prohibits governmental vegula-
tion of veligions beliefs but does not shackste-
Iy probibit refigicns conduct. Brounfid o

8 soctarian purposs; B must pot be based
upca & disagreement with a refigious tevet o7
[Ructios and must not be aimed st Enpoding

then indicate why i eannot and certainty wil)
nod provids that yelisf,
B. Ths Jewish Divores

“When & man takes a wifs and possesacs
hez, f she falls to plesss kim bocsuse ko

AFLALO v. AFLALO
e s 623 A 333 OLESupwLh. 1996)

conferencs on Felxuxy 14, 1096, wiile
mwaiting trial In (his comt. At that time the
court waz advised by counacl that (he matter
w3 “88% settiod” but that Henry had placed
what Sordrs viswed &3 an ingmmountable
chstacle t0 8 complets resolution: bs refused
to provide & “get” Unilo what the court
faced tn Sepol w Sepal 278 N.J.Saper. 218,
650 A2 996 (A;pDiv.1590) and Burms v
Burns, $28 N.J.Super. 218, 538 A4 &88
(ChDiv.1587), Hetry was not uzing kis refas-
sl to ccrsent o (ho “Ret® &3 & means of

was that regardess of what ocaxs b this
eourt be will act consezt to a Jewlsh diveree.

Pomper Certification (Pebroxry

14, Henry's counsel claims that ke woald
“defintisly bave a religicns probiem repre-
senting o man who at the concluzion of &
divorce rocooding refused, without reason,
togive is wife s Get™ 14, 17.

eourt, thas Afs refigions quandiry comes aot
from Hery's mo of his cozsent €0 & Jewish
dveree 13 loversge in negothations (which
w33 ook oocring), bat in the blanket refisa)
of ks cBent (o givo & “get” witkout reaxcn.

Hezry cposed bis attomey's moticn. - Ha
stated tmder oxth that ha socks a recciels
tiza and that Soadva bad been smmmened to

3 Coctaxtions ko made by Heory ragard.
Hsm;l’?mdou:,dnr. Counsel

mnhmﬁxh
d::.a?yummu

2 The court, bowsver, seases thas the
be one which ts based o0 » tack of

e

|

N.J. 526

sppear before tho Beth Din for this purpose.
‘Tho couxt was also advized during cral argu-

and give ths “get” if that was ths end resclt
of thooe proceedinga. ‘The comt finds Henry
both credibls and sincero fn this vegard; bis
position dlesrly eliminates bis connsel's stat-
ed concerns®,

o

PLAINTIPP'S ATTEMPTS IN THIS
COURT 70 OBTAIN A “GET”

The problem, however, festers sinco San-
dra sppears unwilling to settle this case with-
ot a “get”. Accordingly, this cowt must
pow lay to rest whether any order may be
entered which would fmpact on Bondra's 80~
auring of 8 Jowlah diverce.

Sondra elaims that this eourt, as pat of
ths judgment of divores which may oventual-
1y bo entered fn this matter, may and shonld
order Henry to cooperate with the cbtaining
of a Jewish diverce upon pain of Hery hav-
ing Himited or szpervised visitation of Samas-

. tha @ by any other coarcve moazs. She

daims that Mizkin u Minkin, 100 NJ.Se-
per. 250, 484 A2d 685 (Ch.Div.1981) sutho-
rizes this coct to crder Henry to consent to
the Jewish divorce. That trial coxt decision

ber view. This court,

rights
and refizaes to fallow the coxzoo ouilined fn
Miakia

A .Aa Ocerview Of First Amendment
Jarisprudence

Priar to the adoption of cur Nation's con-
stitution, attampts were m2do o soms colo-
" pies. © leglilate on mattars of religha, Io-
chading tha- governments) establiskment of

communicetion and oothing more.  In of

hﬁ:&nu&h&bmbw&&h
support of bis motion to be relieved e rejected
nﬂhmdmd.”a.mm. -
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wifs & “get” o kmsband must “act without

somathing
which the Beth Din wilnct ¢o? Ifa“pet™fs
scmething which can be coerced then f#t
should bo the Beth Din which does the coero-
fzg. In corrcing the kubard, the civil et
fs, in essente, overruling o smpersoding sxy
judgment which the Beth Dia ean o will
exter, contrary (o accopled First Amendment
geindplen.  Ses Serbion Batern, supra, €28
US st 709, 96 SCL 82 2880,

i
ek
tjdrih
I
Eagééigige

the civil cot [n the wife's attempts ¢ obtatn
& rolighous divarce. J2 ot GTT-578, 446
NE23 2 141-142.

ultimetoly
visin of futuro enforeement proceedizgs.
£hoal a civil court fine & husband fo every
dvhdou‘swmmbumhh

conterspt Linfollowling bts
Apparently o0, sccording to New York baw.
Ses, eg, Megitow v Mogiboxy 161 Misa 23
65, 612 N.Y.82d 738, 750

8 “Thov shalt love thy neighbor as thysell.”

% “Thou thalt love the Lord thy God whb
whols keart, and with thy whols socd, snd

N.J. 529

tho First®. Tho eonecpt of “rellghn® cer-
tately does bave reference to cne's relatian to
tho creater bat £2 also kas relstisa to cne's
cbediente to the will of the creater. In cnd's
et to comply with tha erestor’s will cos

“wiligly belng
€0 release, Lo set freo, and put asids thee, my
wife....* Id Accordingly, in giving Ms

E
!
%
|

]
i
%,si
i3t
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Susan R, Avitzur, Appellant,
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Bosz Avitzur,
Count of Appeals of New York

Argued January 3, 1983;
decided February 1S, 1983

CITE TITLE AS: Avitzur v Avitzur
SUMMARY

Appeal from an order of the Appellate Division of
the Supremie Court in the Third Judicial Depan.
meny, entered Apsil 21, 1982, which modified, on
the law, and, as modified, aflirmed an order of the
Supreme Coun 81 Special Term (Asron E. Klein,
J.), entered in Albany County, denying defendant’s
molicn to dismiss the complaint end plaintifls
cross motion for summary judgment. The modifica-
tion consisted of reversing so much of the order s
denicd defendent’s motion to dismiss the complaing
2od granting the motion.

Plaiotifl and defendant were maried in 1966 in a
ccremony conducted ia sccordance with Jewish tra-
dition. Prior to the masmiage ceremony, the pastics
signed a document known as 8 “Ketubah”, in which
they both agrecd to recognize the “Beth Din”, 8
nbbinical ribunal, a3 having suthority to counsel
the couple in matiers eonceming their manviage. In
1978, the defendans husbend was greated a civil di-
vocee wpon the ground of crue! and inkumsn treat-
meay, but, notwithsianding this civil divoree, the
wife is aot considered divorced sod may oot re-
marry pursuant to Jewish law, untll such s time as a
Jewish divorce decree, known as 8 “Get™, is gran-

ted, A Qet may be obiained oaly efter the hushand
and wife appear before the Both Din, and plaintff
soughl to summean defeadant before (his tribunal
pursuant to the provisions of the Ketubah., Afler de-
fendant refused to oppear, plaintifl brought this ac-
tion secking an erder compelling defendant’s spe
cific performance of the Ketubah's requirement that
he sppear before the Beth Din. Defendant moved to
dismiss upoa the grounds that the court lecked sub-
jeet matter jurisdiction and the complaint failed to
state a ceuse of action. Special Term denied defend-
ant's moticn to diszaiss and also denied plaintifl
summesy judgmeet, The Appeliste Division modi-
fied end granted defendant’s molica to dismiss,
coacluding that the document constituted a Hturgice
al sgreement, uncaforoeable where the State, have
ing granted & civi) divoree, has no further interest in
the panties’ marital stetus,

The Court of Appeals reversed end denied defend-
ant's motion to dismiss the complaint, holding, in
an opinion by Judge Wachtler, that nothing in law
or public policy prevents judicis! recogniticn and
enforcement of the seculsr terms of a religious mar-
risge agreement.

Aviizur v Avitzur, 86 AD24 133, reversed.
HEADNOTES

Husband end Wife-Divorce—-Agreement o Secure
Religious Dissolution of Marrizge

(1) Nothing in law or public policy prevenss judi-
cial recogrition and enforcement of the seculer
terms of an sgreement, known a3 o “Ketubeh®,
which was entercd into a3 part of a seligious mar-
riage ceremony. The provisions of the Ketubah,
whereby defendant busband promised thes he would
appear before a religious tribunal known es 8 “Beth
Din” for the purpose of allowing that tribanal 1o 8d-
vise and counsel the partics in matiers concering
their marmiage, including the granting of a "Get™, &
Jowish religicus divorce, constitute aothing more
than en sgreement o refer the matter of o seligious

©2012 Thomson Reuters. No Clalm to Orig. US Gov. Works.
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divorce 10 a nonjudicial forum, and re thus closely
aaalogous to an antcauptisl agreemest to arbitrate 8
dispute in sccordance with the law and tradition
chosen by Whe parties. Nor would eaforcement of
the terms of the Ketubah by & civil court violate the
constitutionss prohidition against excessive eatan-
glement between church and State on the ground
that the court must accessarily intrude upon matters
of religious doctrine and practice, since this dispute
can be decided solely upon the spplication of acute
! principles of ecatraet law, without refercoce to
any eligious principle; the fact that all of the Ketu.
bal's provisions may not be judicially recognized
does not prevent the court from enforcing thas pos-
tion of the agreement by which the parties promised
to refer their disputes (o o noajudicisl forum.

POINTS OF COUNSEL

Richard A. Hanft for sppeflant.

1. Execution and cnforcement of the marriage con-
trat docs not coastitute catanglement in & religious
question, (Master of “Rubin™ v “Rubin™, 78 Misc 24
776:;Matier of Blum Folding Paper Box Co. [Raflen
- Fricdlander), 27 NY2d 35;Board of Edus.
{Aubum Teachers Assn.), 49 AD2d 35.)11. Appel-
lant has stated a czuse of sction wemeating 8 plea-
ary trial. (Joncs v Wolf, 443 US $9S;Hurwiz v
Hurwitz, 216 App Div 362;Serbian Orthodox Dio-
cese v Mitivojevich, 426 US 696;Beulah Westeyan
Methodist Church v Heary, 187 Misc 502;Kocppel
v Koeppel, 3 AD2d 853;Margulies v Margulies, 42
AD2d 517;Waxsicin v Woxstein, 90 Misc 2d 784,
57 AD2d 863;Shspiro v Shapiro, 110 Misc 2d 726;
Pesisicin v Peristein, 76 AD2d 49.)11. Application
of the doctrine of “unclesn hands™ is properly s
matier for a Trial Judge. (Da Sitva v Musso, 53
NY2d 543:Mcyer v Nebraska, 262 US 390;Gris-
wold v Connecticus, 381 US 479.)°110
Louls-Jack Pozner for respondent.

1. New York civil courts may ot properly edjudic-
ste religious lssues, (McCollum v Board of Educ.,
333 US 203;Presbyterian Church v Hull Church,
393 US 440;Jones v Wolf, 443 US 595;Shesbert v
Verner, 374 US 398;Russian Church of Our Lady

of Kazen v Dunkel, 33 NY2d 456.)1). This action
wes properly dismissed for faiture of the complaint
1o siate 8 cause of ection, (Sivekoft v SivakofY, 280
App Div 106;Weiss v Mayflower Doughnrt Corp.,
1 NY24 310.)11L Summaty judgment was properly
granted to respondent dismissing the complaint, {
Margulics v Margulics, 42 AD2d 517;Psl v Pal, 45
AD2d 738;Waxstein v Waxstein, 90 Misc 24 784;
Kocppel v Kocppel, 3 AD2d 853.)IV. Agpellant's
retlef is bamred by laches. (Sherbert v Vemer, 374
US 398;Elrod v Bums, 427 US 347;Wisconsin v
Yodzr, 406 US 205.)V. New Yaik State bas pre-
cmpled the field of divoree by the statutory scheme
of the Domestic Relations Law, and the cause of
sction which appeliant sttempts to assert besein is
801 properly cognizable by the courts of the State of
New York.

Nathan Lewin, Dennis Rapps, Denlel D. Chatr
sed fvan L. TWlem for National Jewish Commission
oa Law sad Public Affsirs, emicus curice.

L A peeauptial agreement to submit to rabbinical
arbltrstion any controversy between hushind and
wife reganding “the standards of the Jewish law of
marrisge” is enforceadble under CPLR 7501, (Maner
of Grayson-Robinson Stores [Iris Constr. Corp.), &
NY2d 133;Lawrence Co. v Devonshire Fabrics, 271
F24d 402;Matier of Weizroit [Carp), 32 NY2d 190;
Bowmer v Bowmes, 50 NY2d 288;Hirsch v Hirsch,
37 NY24 312;Sheets v Sheets, 22 AD2d 176;Grien
v Grica, 51 AD2d 843;Sicge! v Ribak, 43 Misc 2d
7:Board of Educ. v Crecovia, 36 AD2d 831.)11. The
partes in this case signed a binding preouptial
agreemsent to asbitrate any postmarital religious ob-
ligations before & specified rabbinical tribunal,
(Matter of Hub Inds. (George Mfg. Co.), 183 Misc
767, 269 App Div 177, 294 NY £97.)111. Enforce-
ment of the pasties” asbitmtion clause docs eot ine
volve the court in refigious entanglement. (Hurwitz
v Hurwltz, 2)6 App Div 362;Bennsn v Shatnes
Lab,, 43 AD2d 736;Matter of Kostowski v Seville
Syndicate, 64 Misc 2d 109;Matter of Berk, 8 Misc
24 732;*111 Scrbien Orthodox Diceese v Milivo-
jevich, 426 US 696Joces v Wolf, 443 US $95;
Maryland & Va. Churches v Sharpsburg Chureh,
396 US 367;Margulics v Margulics, 42 AD2d 517,

©2032 Thomson Revlers. No Claim to Orig, US Gov. Works.
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byterian Church v Hull Church, 393 US 440, 449;
Serbiza Oabodox Diocese v Milivojevich, 426 US
696, 709:Jones v Wolf, 443 US 3595, 603; scc, e.g.,
Reandon v Lemoyne, __NH__ [Dec. 23, 1982)).
In its most recent pronouncement on this issue,
however, the Supreme Count, in bolding that a State
may adopi any approach to resolving religious dis-
putes which docs not entall considemtion of doc-
trina) matters, specifically spproved the use of the
“neutrs) principles of law™ spproach as consistert
with *11$ coastitutionsl limitstions (Joses v Wolf,
supra, 21 p 602). This spproach contemplates the
application of objestive, well- cstablished prin-
ciples of sccular law 1o the dispute (id., 2t p 603),
thus permitting judicial involvement to the extent
that it can be sccomplished in purely secular terms.

The present case can be decided solely upon the op-
plication of seuwrel principlcs of contract law,
without refercace to any religious principle, Con-
sequently, defendant’s objections to enforcement of
his promise to eppear before the Beth Din, based as
they are upon the eeligious origin of the agreement,
pose no constitutional barrier to the retief sought by
plaintifl. The fact that the sgreement was entered
into a3 pan of a religious cerermony docs not render
it unenforceable. Solemaization of the marital rela-
tionship ofien takes place in accordance with the ro-
ligious belicls of the pasticipants, end this State has
long recognized this religious aspect by permining
duly eutherized pastors, rectors, pricsts, rbbis and
other refigicus officials o perform the ceremnony (
Domestic Relstions Low, § 11, subds 1, 7). Simil.
arly, that the obligations undertaken by the partics
to the Ketubzh are grounded in religious betief and
prastice docs rot preclude eaforcement of its secu-
las terms. Nor does the fact that afl of the Ketubah's
provisions may not be judiciatly recognized prevent
the court from enforeing that portion of the sgrees
ment by which the partics promised to refer their
disputes to & nonjudisisl forum (sce Ferro v Bo-
logna, 31 NY2d 30, 36). The courts may propesly
cnforce 3o much of this sgreement as is not in con-
travention of law or public policy.

In shost, the relief sought by platatiff in this zcticn
is simply to compe] defendant to perform a seculer
obligation to which be contractually bound himsclf,
In this regard, no doctrina) issuc ceed bo passed
upos, 6o implementation of a religious duty is cone
templated, and no interfercce with religious aue
thority will result. Certainly nothing the Beth Din
czn do would in any way affect the civil divorce.
To the extent that an enforccable promise cen be
found by the spplication of reutral principles of
contrast law, plaintiff will have demonstrated enti-
Uemeat to the relief sought. Consideration of other
substentive issues bearing upon plaintiff's entitlo-
ment to 8 religious diveree, however, is *116 ep-
propristely left to the forum the panies chose for
resolving the matter.

Accordingly, the order of the Appeilate Division
should be reversed, with costs, and defeadant's mo~
tion to dismiss the complaint denied.

Jones, J.

(Dissenting),

We are of the opinion that 10 grant the reliel
plaintiff secks ia this action, cvea to the limited ex-
teat coateniplated by the majority, would ncocssar-
ily violate the constitutiona) prohibitioa against ea-
tanglement of our seculer courts in matiers of reli-
glous and ceclesiastical content. Accordingly, we
would affirm the order of the Appellate Division.

We stant on common grousd. Judicisl intervention
in disputes with respect to religious and coslesiaste
ica! obligation is constitutionslly proscribed, save
with respect to 8 narrow class of issues, o3 to
which, under “acutral principles of law”™, the scow-
lar component of the religious and ecclesiastical
rights and obligations may be resolved without im-
permissidle trespass on or even reference to reli-
gious dogma and doctrine (pp 114-115). We depant
from the conclusion of the majority that in this case
the courts may discem one or more discretely socu-
tar obligations which may bo fractured out of the
“Ketudzh", indlisputadly in its cssence s document
prepared and exceuted uader Jowish law end tradic
tion.

© 2012 Thomsoa Rewters, No Claim to Orig. US Gov, Works.
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We are constrained, 83 {s the majority, by the alleg-
stions of the complaint. Plaintiff therein alleges:
that the parties were marviod on May 22, 1966 in &
religious ceremony in accordante with Jewish law
nd tradition; that pursuant to the terms and condi-
Uons of the religious ecremeny they cntsred into &
contmct known as a “Ketubsh®; that under the
Ketubah the kusband declared and contracted with
e wifc to be her husbend scconding to the law of
Moses and lsreel 2nd to hooor and support ber,
fithfully cherishing her e2d providing for her
necds a3 Jewish husbands are required to do pursue
ani to Jewish religious law and tradition; that pursu-
ant to the Ketubah the panties agreed to recognize
the Beth Din of the Rabbinicsl Assembly end the
Jewish Theologica) Seminary of America a3 kaving
suthority to summon cither party at the request of
the other *117 and fusther agreed that in the event
of agy civil divorce deerce the husband would grant
ead the wife sccept 8 Jewish divorce ("get™) in ac-
cordance with the suthority vested in the Beth Din;
that under the law of Moses should the husband ar-
bitrarily refuse to give s “get” the wife, such a3
plaiatiff in this case, is keown and referved to a3 an
“Aguna™ which is 8 state of limbo wherein the wife
is considered neither marmied ror divorced; that o
Judgmens of civil divoree of the partics wes eatered
on Msy 16, 1978 in the Albany county clerk's of-
fice; that the wife has requested and summoned the
bushand to appear before the Beth Din of the Reb-
binical Assembly pursuant o the tesms of the Ketu-
bah but that be bas willfully and intentionally re-
fased to appear before the assembly in violation of
his contractual obligations; thas in consequence the
wifc is consigned to the status of “Aguna™ end is
barved from remarvying within the coatext of 8 Jew-
ish religious ceremony. The wife demands judge
ment against the husbacd: declaring “the rights and
other legal relation of the plaintiff end defeadant in
the marrizge contruct (Ketubah), created by reason
of the written instrurnent™; declaring that the hus-
band specifically perform pursuant to the temms and
conditions of the Kotubah In that ke sppear before
the Beth Din of the Rabbinical Asscmbly and the
Jewish Theological Seminary of America or its

duly oppointed ropresenmatives pursuast to the
wifc’s request; declaring that failure of the busband
$0 10 appear constitutes o breach of contract; end
for other incidents) celief.

Determination whether judicia) relief may be gren-
ted (he wife without constitutionally impermissible
imterjection of the court into matters of religlous
sod ecclesiastical content requires exemination of
the English translation of the Ketubah in the con-
text of the wifc's allegation that this document was
made and entered into a3 part of the religious core-
mony in sccordance with Jewish law and tradition:

*“On the First Day of the Week, the 3138 Day of the
Moxth Sivan, 5726, corresponding to the 22cd Day
of May, 1966, Boaz Avitzur, the bridegroem, and
Susan Rese Wiedcr, the bride, were united in mar.
riage in Old Westbury, N.Y. The bridegroom muade
the following declaration 1o bis bride: ‘Be *118
thou my wife gecording to the law of Moses and Is-
vecl. 1 shall bogor and suppart thee, faithfilly 1
shall cherish thee and provide for thy aceds, even
a3 Jewish busbands are required to do by our rell-
gious [aw gnd tradition.’

*“Ia tum, the beide took upon herself the dutics of &
Jewish wife, to bonor 2nd cherish ber busband, and
to canmy out oll ber obligations to him in Geithfule
aess and affection as Jewish Isw and tradition pre-
scribe.

“And in solemn sssent 10 their mutual responsibilit-
ics and love, the bridegroom and bride have de-
clared: As evidence of our desire o ensble cach
other o live in eccordance with the Jewish law of
marvisge throughout cur Efetime, we, e bride and
bridegroom, anzch our signaturcs 1o this Ketubah,
and heredy agree W recognize the Beth Din of the
Rabbinical Assermbly aed the Jewish Theologica)
Scminary of Americs, or its duly sppointed repres-
entatives, as baving evthority to counse! us in the
light of Jewish tradition which requires husbend
and wile to give ezch other complete love and doe
votlon, ezd to summon either party a1 tho request of
the other, in order to easblc the party 3o requesiing

©2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Clvil Ceurt, City of New York,
New York County, Trial Term, Pant 5.
Leib LEIBOVICI and Regina Leibovici, PlaintifGs,

12
§. RAWICKI, Defendant.
Junc S, 1968.

Actica by plaintifls ageinst defendant 10 recove
<7 mency given 1o defendant pursuant to a *Hetter
lsske® contract. The Civil Court of the City of New
York, County of New York, Harold Baet, J., held
that *Hetter lsske® agreement wherein plaintifT gave
defendant $5,000 for investment and defendam
gusmnteed the retum of the capits) and & guzren.
teed maximum cetum of 10 per cent was not usurie
ous,

Judgment for plainifls.
West Headnotes
11] Usury 398 €238

398 Usury
398t Usurious Contrests and Transactions
398MA) Nature and Validity
398k36 Contracts snd Transections In-
volving Hazard or Contingency

398 Usury

3981 Usurious Contracts and Transscticns

3981{A) Nature and Validity
398k10 Elements of Usuzy
39812 k. Intent, Knowledge, and Mu-

tual Assent of Pasties. Most Cited Cases

Intent to overcharge is en essential and peces-
sary element of usury. General Obligations Law §§
5-501, 5-511.

13) Usary 358 €12

398 Usury

3981 Usurious Contrasts end Tezassctions

398I(A) Nature acd Velidity
398k10 Eleents of Usury
398k12 k. Intent, Knowledge, and Mu-

tual Assent of Pertics. Most Citod Cases

Intcal to overcharge which is nocessary eles
meat of usury may be gleaned from the instrument
or the action of the partics.

{4} Usury 398 €16

398 Uswy
3981 Usurious Contracts and Transactions
3931(A) Nature and Validity
398Kk16 k. Nature and Subject-Mazter of
Transaction in General. Most Cited Cascs
It is not necessary that usurious agreement be
p d in specific terms if the effect of the trans-

398Kk38 k. Partnership Ag ats.
Mos Cited Cases
“Hetter Isske™ o7 “heter ‘iska™ was a device do-
veloped in the I2B to 14th centurics 1o overcome
the biblical prokibition sgainst charging interest by
one Jew to another and was patterned upon agrees
ment of pantacrship or joint venture wherein the
tender would supply the money and the “borrower™
or working pastner had complete freedom to use the
capital and he gusraniced the investment against
loss and guaranteed & minimum retum.

12] Usury 398 €212

sction is 8 usurious contract. Generel Obligations
Law §§ 5-501, 5-511.

5] Usury 398 €16

398 Usury

3981 Usurious Contracts and Trensactions

3981(A) Nature end Validity
398k16 k. Natare aad Subject-Matier of

Transscticn in Genersl. Most Cited Cases

“Hstier Isske™ agreement whercin plaintiff
gave defendant $5,000 for investment end defend-
aat gusnantocd the coturn of the cepital and a guar-
anteed maxissum retum of $0 per cent was not us-
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urious. General Obligations Law §§ 5-501, S-S11.
(6) Usury 398 €115

Usury
3981 Usurious Cootrects sod Trzasactions
3981(B) Rights and Remedics of Panties
398k112 Bvideace
398k1 15 k. Parol Evidence. Most
Cited Cases
Parol evidence may be admitted to prove usurie
ous imest Geoers! Obligstions Lew §§ 5-S01,
$=511.

(7] Usary 398 €1

398 Usury

3981 Usurious Coztrzcts and Transastions

3981(A) Nature and Validity
398k! k. Naturc of Ususy in Genersl,

Most Cited Cases

To pay a pant of profits in licu of interess with
no guannty of profits is not “usury.” General Ob-
ligations Law §§ $-301, $-511.

18} Usury 398 €1

398 Usury

3981 Usurious Contracts and Trensactions

398I{A) Nature and Validity
398k} k. Nature of Usury in Geaeral.

Mosi Cited Cascs

For a lender to receive no interest but & share
of profits which msy or may not exceed the legal
interest mie is not “usury.” General Obligations
Law §§ 5-501, 5-S11.

19] Usury 398 €38

398 Usury
3981 Usurious Coatracts and Transactions
398I(A) Nature and Validity
398k36 Contracts and Transactions In.
volving Hezard or Contingency
398k38 k. Pastnership Agreements,
Most Cited Cascs
An investment in propesty in the nature of 2

Jolrt veature is nol coaverted into o loan of oacy,
end therelore usurious, by fact that onc party guar-
antees the other against loss on the capital edvanced
by him and that his profit shall emount (o 8 cenain
sum.

(16] Usary 398 €113

398 Usury
398! Usurious Contracts and Teansactions
3981(B) Rights and Remedics of Parties
398k112 Evidence
398k1 13 k. Presumptions and Burdea
of Prool. Most Cited Cascs
Borrower who ssserts that transaction is usuri-
ous has busden ot oaly to cstablish & usurious in-
teat but to prove the fects from which the intent is
0 bo deduced.

113] Usary 398 €82

398 Usury

3981 Usurious Contrects and Transactions

3981(A) Nature and Validity
398k82 k. Persons Who May Take Ad-

ventage of Existence of Usury in General. Most
Cited Cascs

The defense of usury is not availadle to onc
who promotes the advances for the purpose of e~
ploying the money in the business venture and who
dictates the terms of repsyment. Geaera) Obliga-
tions Law §§ 5-501, 5-511.

[12] Usury 398 €113

Usury
3981 Usurious Contreets and Transactions
3981(B) Rights acd Remedies of Partics
398%112 Evidence
398k113 k. Presumptions and Burdea
of Proof. Most Cited Cascs
The presumsplion is against taking of usury.
General Obligations Law §§ $-501, 5-51).

[13]) Usury 398 €113
i Usury
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398! Usurious Contrasts snd Transzctions
3581(B) Rights and Remedics of Pastics
398k1 )2 Evidence
398k113 k. Presumpticas snd Burden
of Proof. Most Cited Cases
A usurious agreement will not be presumed
from facts equally consistent with 8 awful purpose.
General Obligations Law §§ 5-501, 5-511.,

#2993 *142 Mition Chasin, New York City, for
phiniffs; by Amold Davis, New Yerk City, of
counsel.

Issac Anolic, New York City, for defendant.

HAROLD BAER, Judge.

This sction is 10 recover the sum of $5000 with
interest from the date of the demarnd for the retum
of that sum. The pantics catered into 8 written
sgreerment prepared by the defendant on October
30, 1961 whereby plaimtiffs deposited with defend-
ant $3000 for the purpose of invesiing same. De-
fendant guaraniced the retum of the money upon
three months® **999 written notice (plaintiff’s ex-
hibit 1). On January 2, 1963 plaintifls gave defend-
ant an edditions! $2000 upon the ssme torms end
similar written agrecment (plaiatiffs’ exhidit 2.) The
deofense is thet the agreements were usricus.

The agreement (plainiffs’ exhibit 1) is set forth
in fulls

*[, the above, have this dawe received from Mr.
Leid Leibovici and Regina Leibovidi, residing at
187 Pinchurst Avenus, New York, N.Y., the
emount of $3,000.00 (THREE THOUSAND DOL-
LARS) for the purpose of investing the same in the
Real Estate Field, Apartment Houscs, Office Build-
ings Mongages, Rea) Estaic improvements, cte.
Said moaty is guananteed by me personslly, and
shall be retumed by me upoa three mocths written
rotice. I case of my departurc this money is 1o be
pald out of the belongings of mine or My corpora-
tions.

*This sgreement i3 dmawn eccording to, and

with the full understanding of the *HETTER 1S-
SKE", which forbids the sccepilance or the payment
of interest. This is dofinitely not interest, rather it is
a profit sharing ammangement, However, tpon pay-
ment of 10% To the investor, 1 shall bo free of eny
further obligation whatsoover towards the investor,
and e} the profit over that will be considered mine.

‘The ebove money is jolatly owned by Leid
Leibovici and Regina Leibovici, aad may be withe
drawn by cither onc of them scpamicly, as per
above tenns.

*143 *The moncy is jolat owaerskip, and will
80 to cither survivor In case of survivorship. There-
eficr, the moacy will go to their son Abraham
Rephael.

*Agreed, spproved and signed by all panties
concerned:®

The plaintiff Leib Leibovici testified that the
moncy was ‘sn tovestment in real estats’. He did
001 know exactly what real estate or whether it was
to be iavested by ke defendant personally or by
one of the corporstions in which defendant was in-
terested. He also testified that bo reccived some
paymenis from defendant or Nahdiv Realty Corp.
bu2 did not know bow much, He nccded the money
in 1966 end sent & writien demand (plaintiffs’ cx.
hibi1 4) but never reccived the retur of the $5000.

Plaintifl contends that the sgreement uname
biguously sbows the intent to treat the transsetlon
ss 2n lavestment; that the 10% Retum is oot in-
terest but the maximum return on en investmems;
and, besides, it does not guarantee this retum or ro-
Quire any per annum returmn.

Defendant contends thnt the refereace (o
*Hetter Isske’ is o clear indication of subterfuge o
avoid the taint of usury, Defeadant sdmitted that
plaintiff gave bim the money to lavest; that the
moncy was invesiod ¢*1000 in en spantment house
that was lost through foreclosure, He contended
that the ledger shocts of the corporste owner of the
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epastment house show (he payment of $500 & yeer
10 the plaintiffy; but the ledger sheets (defendant’s
exhibit A) do not bear out such coatenticn as they
cover caly s pastia) period of the trnsaction
(1965—1966). Further, defeadant did not produce
proof of any payments to plaintifls during the peri-
od 1961 through 1964, There are no ledger sheets,
canoeled checks or other evideace of payments. He
‘could not find' the *Hetter laske® agreement. The
defendant relics ca his own testimony (hat there
was 10% Interest to be paid to the plaintiffs even
though the agreements and plaintiffs’ tesiimony
meke 0o mention of interest (except for meetlon in
plaimtifls’ exhibit 4) but that this money was aa in-
vesiment Limited to a retum of 10%. Ths defendant
did not guarantee or obligate bimself to pay 10%.
He oaly limited plalatffs’ setumn to 10%, ofl sddi-
tiona) profits to beloag to the defendant. However,
be did guaraates the retum of principal on notice
and demand, He insisted o a *Hetter Isske® agree-
ment 30 that there would be o taint of usury, or in-
tesest in sny emount. He invested the moacy, he
testified, in Nabdiv Realty Corp., which owned on
spartment bhouse, and which corporation made most
of the *interest® payments. Defendant used this cir-
cuitous method *144 to make &n investment for the
plaintiffs acd himsclf His soswers were cvasive
end be falled to document his contentions. On cred-
fbitity, be left much to be desired.

The sgreement (plaintiffs' exhibit 1) mentions
*Hetter Isske®, Neither panty could produce the
*Hetter Isske® sgreement but both acknowledge that
such sgreement was catered islo. In fzet, defeadam
wiote to plaintiffs in July 1963 (plaintiffs’ exhiblt
), suting, “cven though our agreement is distinctly
based ca *Hetter Isske’, 8 profit sharing amanges
ment, | notice that & formal *Hetter Isske® bzd not
been signed between us.

+kindly sign the enclosed *Hettor Isske' and
mall it to me, 30 that we aro both covered eccording
1o our religion.’

(1] *Hetter Isske® or *heter *iska® was a device
developed in the 12th to 14th centuries to overcome

the bibiical probibition sgainst charging interest by
oae Jew to another (Lev. 28, 36—38, Deut. 23,
19=20). It was patteracd upon an agreement of
panzership or joint vesture. The ‘lender® would
supply the motcy and the ‘bomower” or working
pertnce hed complete Geedom to use the cepital,
a2d he guarenteed the investment against loss. He
also gusmntecd & minimum retum (The Spirit of
Jewish Law by George Horowitz, section 265, page
492). This is substantislly the formn of agreement
between the partics bere (plaiotiffs’ exhibits | and
2) except thay there is 0o minimum return guann-
toed, rather 8 maximum retum to the *lender”.

*21001 {2]13[[4]{S1{6)17]18) While the *Hetter
Isske® agreement is oot a pert of the record, it is re-
fesred to in the sgreements in evidezee (plaimifls’
exhibits § end 2) ad in s later letter (plaintifls’ ex-
hibit 5). The court is oot bound by these references
tut they are belpfid in asriving a1 the intention of
the partics when these agreements were eatered in-
0, Intent to overcharge is an essentiat and neces-
sary clement of usury ( Heansssey v. Persenal Fine
sace Corporation of N.Y., 176 Mise, 201, 26
N.Y.S2d 1012; Condit v. Baldwin, 21 N.Y. 219;
Roseasteia v. Fox, 150 N.Y. 354, 44 N.E. 1027;
Bullock v, Becker, $2 Misc.2d 698, 276 N.Y.S.24
213, 2ffd 27 AD.2d 647, 277 N.Y.S.2d 119; Coben
v. Besudry, City Cv,, 100 N.Y.8.2d 519; Hiaman v,
Bruadage, Sup., )3 N.Y.S2d 363). The intest may
be gleaned from the instrumest or the sction of the
parties. It is not necessary that the usurious sgree-
ment be expressed in spesific torms if the clfect of
the trensaction i3 & usuricus coatract (Shoop v.
Clork, 40 N.Y. 181, ¢ Abb.CLApp.Dee. 238; |
Keyes 182; Quzckenbos v. Soyer, 62 N.Y. 344).
However, there is nothing in these coatracts thet
spells usury or illegality per sc. Parol evidence was
sdmitted catensibly to show the usurious intent (
Grushkin v. Feinberg, 161 Misc. 657, 292 N.Y.S.
631, Solomon v. Van De Macle, 21 A.D.2d 396,
250 N.Y.S.2d 772; Ven Hsus v. Scule, 346 AD.
731, 131 N.Y.S. 512) bt there was a0 such accopte
able credidic evidence, To pay s part of profhs in
licu of interest with no guaranty *14S of profits is

© 2012 Thomsen Reuters. No Claim to Orig. US Gov. Works.
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not usury ( Mueller v. Breaman, Sup., 68 N.Y.S2d
$17; Clift v. Barrow, 108 N.Y. 187, 192—19%4, 15
N.E. 327, 328—330). For 8 lender to seceive oo in-
terest but 8 share of profits which may o7 may not
exceed the legal rate is rot usury (Johnsion v. Fer-
tis, 14 Daly 302, 12 N.Y.StR. 666; Devis v. Myers,
86 Hun, 236, 33 N.Y.S. 352; 32 N.YJur., Intorest
and Usury, Section 41).

{9) 1 has been held that an investment in prop-
erty in the nature of 8 joint venture is ot converted
into o loan of moacy, and therefore usutious, by the
fact that one pasty guerantees the olher against loss
on the capita! sdvanced by him snd that his profits
shall amount to 8 certain sum ( Osvis v. Curtiss,
157 N.Y. 657, 661, 662, 52 N.E. 690, 691, 692).

[10J[11][12}{13) The burden was on this de-
fendant, not only 1o cstablish a usurious intent bur
to prove the (acts from which the intent is (o be do-
duced ( Valentine v. Coancr, 40 N.Y. 248; Rosen-
sicin v. Fox, supm; Margulis v. Messinger, 34
Mise.2d 699, 210 N.Y.S.2d4 855; Lesviu v.
DelLauny, 4 N.Y. 363). This the defendant failed to
do by a falr preponderance of the credible cvidence.
This defeadant promoted the investment and drew
the coatrects. The defensc of usury is not available
10 the eac *who promotes the advances for the pur-
posc of employing the moncy in the business ven-
ture and who dictates the tesms of repayment® (
Salter v. Havivi, 30 Misc.2d 251, 254, 215
N.Y.8.2d 913, 916; Orvis v. Custiss, supr). The
presumption is ageinst taking of usury. A usuricus
sgreement will not be presumed Gom facts equally
consistent**1002 with o lawfu) purpose ( Graanis
v. Stevens, 216 N.Y, 583, 111 N.E. 263; White v,
Benjamin, 238 N.Y. 623, 33 N.E. 1037). It is only
by twisting the facts that this transsction can be
converted 1o the ususious agreement contended for
by defendznt, This should not and will not be done
{(Velentine v. Conner, suprs; Cameron v. Frasee, 48
Misc. 8, 94 N.Y.S. 1038; Mcaker v, Ficro, 145 N.Y.
168, 169, 170, 39 N.E. 714; also General Business
Law, sections 37) and 373, which were in effect
prior 10 September 1964, when the transactions a2

issuc were consummated, now Genera) Obligations
Law, 5—501, $—S11).

Judgment for plaintifls (or $5000 with interest
from August 16, 1966.

N.Y.City Civ.C 1968,
Leibovici v. Rawicki
57 Mise2d 141, 290 N.Y.5.24 997

END OF DOCUMENT
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Jewish Law, Civil Procedure:

A Comparative Study
Rabbi Tona Reiss

PART I: THE ARBITRATION AGREEMENT'

The Shulchan Aruch sets forth the procedures of a d#n torab proceeding under Jewish
law’ From a secular law perspective, a din torah is only binding upon the parties
when both parties have agreed to submit to the beit din as an arbitration tribunal’
Thus, from a secular law perspective, it is necessary for the beit din to comply with
the rules of arbitration procedure in order for the eit din award to be enforceable.*

The laws of secular arbitration may vary from state to state within the United
States. While many states have adopted the Uniform Arbitration Act as their
lodestar,’ a number of states, such as New York, have retained separate arbitration
statutes which contain certain variations from the provisions of the Uniform
Arbitration Act’ A beit din necds to adhere to the procedural demands of alacka,
while at the same time being mindful of relevant requirements of secular law in
order to ensure that its judgments will be enforceable. This article shall set forth
a comparison between Jewish law and relevant arbitration law with respect to a
number of relevant procedural requirements.

According to the Uniform Arbitration Act, an agreement by parties to submit
to arbitration is enforceable as a binding contract between parties, subject to the
limitations under relevant contract law with respect to the revocation of contracts
in general. Thus, absent a showing of duress, fraud or other grounds for revoca-
tion under contract law, the agreement between parties to submit a dispute to the

* Past 1 of this article is reprinted from R. Yona Reiss, “Jewish Law;, Civil Proccdure: a Comparative
Study,” Inside Beth Din of America(2000), 1. The article was prepared as the first part of a serics exploring
the interface between secular asbitration law and the bejt i process. Part 2 of this article is presented
here for the first time, and represents the sccond installment of the series.

* See generally Skulchan Aruch, Chosben Mishpat, 1-27 which contain the bulk of laws relating ro beit din
coust procedures. For an excellent review of these topics in general, see R. Eliav Shochetman, Seder ba-Din
(erusalem: Sifrit bo-Mishpot ba-Furi, 1986).

* See Uniform Asbitration Act, §1 and §16 and New York CPLR §7501-7503.

*See Uniform Arbitration Act §§12-13.

*‘The Uniform Acbitration Law was adopted by the National Confcrence of the Commissioners on
Uniform State Laws in 1955 and approved by the House of Delegates of the Amcrican Bar Association
in 3955 and 1956. See, generally, Thomas A. Ochmke, Commercial Asbitration §4. For federal
asbitration matters relating to maritime transactions and the like, the United States Asbitration Act
(9 USC §§1-15, 201-208, 301-307) is applicable.

*Scc Ochmke at §4-
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arbitration of a beit din is treated as an enforceable agreement.” The New York stat-
ute goes further to emphasize that a written agreement to arbitrate is enforceable
“without regard to the justiciable character of the controversy” so that a court is
duty-bound to enforce an arbitration agreement even if the court is of the opinion
that the underlying claim clearly has no legal meric.”

In Jewish law as well, the signing of an arbitration agreement is significant. As a
general matter, Jewish law requires a Jewish person to submit to the jurisdiction of
a beit din with respect to the adjudication of all monetary disputes between Jewish
parties. However, a particular beit din cannot assert exclusive jurisdiction unless it
is a beit din kavua, meaning a beit din that has been established as the only eit din
for a particular community.” In the United States, due to the multifarious nature of
the various Jewish communities and leaders throughout the land, no beit din has yet
assumed the mantle of best din kavua in order to compel all parties o go to that par-
ticular best din." Thus, for a particular deit din to have jurisdiction over a certain case,
both parties usually have to agree to choose that particular beit din to hear the mat-
ter. In the event that the parties cannot agree about which beit din to select, Jewish
law provides for a mechanism known as ZABLA" whereby each party chooses one
dayan (i.e., arbitrator) and the two chosen dayanim appoint a third dayan to round
out a panel of three arbitrators to hear the matter as an ad hoc it din.”

However, what enables beit din to function in either case is the explicit submis-
sion of the parties to a particular beit din or a particular ad hoc beit din panel. This
submission is typically achieved through a shtar berurin which is the Jewish law doc-
ument traditionally used to denote an arbitration agreement.”

Besides the shtar berurin, there is another method by which parties may accept

? Uniform Arbitration Act §1.

¢ CPLR §7501.

* See Rama, Choshen Mishpat 3:1; Hlalacka Pesuba, Chosben Mishpat, 13:1116,
* Sec R. Moses Feinstein (895-1986), Iggeror Masbe, Chashen Misbpat 1, 3.

* “ZABLA” is an acronym for “Ze Borrer Lo Echad", or “he chooscs onc for himself” referring to this
process of selecting judges.

@ Sce Shulchan Aruch, Chosben Mishpat, 13:1.

* The Talmud (Bowe Matcia 20a) employs the term “sbtar berwria” in the context of a ZABLA case
where the two sides draw up a docurent identi the respective arbitrators chosen by cach side. In
the context of the present-day Asted din, the term “shtar berurin® (o “shtar borerus™ is typically used
to sefer to any arbitration agreement by parties to submit to a dei? din.
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the jurisdiction of a particular beit din panel under Jewish law; and that is through a
kinyan sudar in front of the beit din. A kinyan sudar (which literally means “handker-
chief acquisition®), in this context, consists of the ceremonial act of a litigant lift-
ing a handkerchief or some other trivial item presented to him as a demonstration
of undertaking a serious commitment to submit to the jurisdiction of the Jeit din.
However, because secular law only ensures the enforceability of the beit din judg-
ment in the case where there has been a written arbitration agreement, it is impor-
tant for any beit din to require that the parties enter into an arbitration agreement
even when a kinyan sudar will be performed by each party. “The question arises
under Jewish law whether a written agreement to submit to arbitration without a
kinyan sudar is sufficicot. It has been argued that a written agreement should suffice
even without a kinyan sudar based on the following arguments: (1) Jewish law recog-
nizes the enforceability of situmta ~ actions or gestures (such as a handshake) which
are commonly understood by parties as creating binding obligations in the society
in which they live;” (2) Jewish law itself recognizes the enforceability of obligations
undertaken through written contracts (shzarof) signed by the parties themselves.*
However, reliance on the second argument alone may be insufficient based on the
fact that a shtar is not capable of creating a binding obligation with respect to cer-
tain types of transactions.”

The practice of most datei din is to have the parties perform a kinyan sudar in addi-
tion to their signed arbitration agreement. One possible explanation for this prac-

* In fac, this may be a filfillment of the commandment set forth in Deutaronamy 16 for Jewish communities
to have both “shoftim” - judges, and “sbotrim” ~ policemen to enforce the judgments. Taking steps to
cnsure that the arbitration will be enforced by the secular court system provides the “sbotrim™ needed
for a beit din 10 be able to function. Sce R. Yoczer Aricl, “Hatzorech Habelcbati BeShtar Borerut,”
Techumin 14 (1994), L47.

“ Sce Bava Metzia 743; Shuleban Aruch. Chashen Misbpat, 20122,
® See Sbulebun Aruch, Chosben Mithpat, 40 and 69.

** See, e.8,, Kiddusbin 26a. A possible solution to any such limitation is to insest language in the shzar
specifying that the parties accept any decision of the bei# i as 2 binding obligation, which would
constitute 2 “bitchoyvut” - irrevoczble obligations — under Jewish larw Once a party submits in a manner
of “hitchayvut”, u shiar is able to encompass obligations that would not otheswise have been covered,
suchas obligations relating to chatrel items, ar to cash. Sce R. Ariel, “Hotzorech Habelchati Be'Shtar
Borerut,” 149-150. There may also be certain Jewish law advantages to having koshes witnesses sign
the arbitration agreement in addition to the partics themselves, in order to ensure the collectability of
any judgment from cncumbered assets. Sec Sbulcban Aruch, Chashen Misbpat, 69. Of course, if the shtar
berurinwotks through the mechanism of siumta, it is sufficient for the shizr to contain the
customary language used for such contracts in secular society
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tice is that the performance of the kinyan sudar is deemed necessary as a matter
of Jewish law. However, it appears that, as a general rule, there is a recognition by
balachic authorities that the arbitration agreement constitutes a valid submission
under Jewish law."

Rather, the main purpose of having the parties enter into the kinyan sudar in addi-
tion to the arbitration agreement may be to preserve traditional Jewish law proce-
dure at the outset of the eit din proceeding in order to instill in the parties a sense
of religious reverence for the din torab process.”

PART 2:
COMPELLING PARTICIPATION IN A BEIT DIN ARBITRATION PROCEEDING
1. INTRODUCTION

“You shall appoint Judges and Officers in all of your gates,” (Deuteronomy 16:18;
“shoftim vibotrim titen licha™). The Midrash notes, based on this Biblical verse, that
a Jewish law judge (operating within the framework of a bejt dén) cannot be effec-
tive unless there are “police officers” capable of enforcing his decisions.” In con-
temporary times, the secular courts in the United States serve the police function
of the beit din by being the enforcement arm of the Jeit din's decisions. This rela-
tionship is enabled through arbitration laws that provide that the decisions of an
arbitration tribunal such as a beit din have the same force and effect as that of a
duly constituted court.”

There is, however, one significant difference between the civil court and a beit
din operating as an arbitration tribunal, While a civil court enjoys automatic ju-
risdiction over the parties, a Jeit din receives jurisdiction based on the parties’
formal submission to the authority of the est din through a written arbitration
agreement.” Once such an agreement is signed, the beit din is empowered by civil

* Scc Rama, Chosben Mishpat, 12:7; Saa, Chashen Misbpat, 12:48; Haliatha Pesskab to Hilcbot Deyoniz 12:298.

» Cf. the Rules and Procedures of the Beth Din of America which do not make reference to the need
for a bingyan sudar at din torub sessions, but rather leave this matter to the discretion of the dayan or
dayanim who are appointed to sit on a given case.

® Midrash Tanchuma, Porsbat Sboftim, 3, s.x “shoftits vibotrim.”
® Sec, £.8., Kingsbridge Center of Isracl v Turk, 469 NYSad 732 (1989).

® See New York CPLR §7501
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law authorities (serving as the “police officers”) to summon the parties for a pro-
ceeding and to issue an enforceable decision.”

Above, we discussed the need for the arbitration agreement under both Jewish
law and civil law. Now;, we shall explore the circumstances pursuant to which a party
can be compelled to submit to a best din arbitration proceeding, both in Jewish law
and in civil law.

It is important to note that, regardless of whether or not a specific beit din has
the ability to compel parties to appear before it, Jewish law requires that parties
not bring their litigation before a civil court.™ Even if both parties are willing to
waive this requirement and litigate before a civil court, the balecha compels them to
submit their dispute before a duly constituted Zeit din or other tribunal recognized
as a legitimate option according to Jewish law.*

I1. Tae POWER OF A BerT DIN TO COMPEL A PARTY'S SUBMISSTION

Under Jewish law; a specific beit din can compel a party to submit to its jurisdic-
tion if it is the best din kavua - the established rabbinical court of jurisdiction in a
particular locale.” In order for a beit din to achieve this status, it has to be accepted
by the local population as its official beit din.” Nowadays, in highly populated com-
munities where there are multiple rabbinical courts, there is no single best din that
has the status of a beit din kavua.™*

In the absence of a beit din kavua, a beit din would need both parties to submit
to its jurisdiction in order to compel their appearance. The traditional mode of

 In an unusual case, a Connecticur court (Koenig w Middlebury Land Associates, 2008 Conn. Super.
LEXIS 1816 (2008)) ruted that an agreement to arbitrate before a beit dir did not automatically
remove jurisdiction from the civil courts unless it included language that the arbitration was a “condition
precedent to litigation.” However, this ruling does not appear to be consistent with the Uniform
Arbitrarion Act adopted in most states nor with New York arbitration law See Ercoliw Empire
Professional Soccer, LLC 833 N'YS2d 818 (2007) (in which a New York coust considered and rejected
the argument that the “condition precedent” language in the partics’ arbitration agreement actually
implied that the dispute could still be litigated in civil court, describing the parties’ unusual usage of
this language as a “vestige from usage under the common law”),

u Scc Rashi, Exodus 21:1, s.¢ */ifiribem.” See also R. Yacov Feir, "The Prohibition Against Going to
Secular Coures,” The Journal of the Beth Din of America 1 (2012): 30.

# See Commentary of the Ramban, Exodus 21:1,

% Sce Rama, Chosben Misbpat, 3:1.

' R. Avrohom Yeshaya Karclitz (1878-1953), Chazon Ikh, Sanbedrin 15:7.
¥ See lggeros Moshe, Choshen Misbpat 11, 3.
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evidencing such submission to an ad hoc beit din panel is through a shtar berurin, a
document of submission similar to a civil arbitration agreement.” Once a beit din
has been given jurisdiction through a shtar berurin, it can require parties to appear
before the beit din.

However, even when there is no shtar berurin, a respondent has an obligation to
submit to a beit din in the event that there is a dispute and the other party has ap-
proached a legitimately constituted it din to issue a summons. The fact that a et
din is not a beit din kavua only means that the respondent is not required to submit
to the Jeit din that issues the summons (sometimes referred to as the “beit din bamaz-
min”).Y If the respondent does not wish to submit to the éeit din bamazmin, the re-
spondent is required under Jewish law to name an alternative Jeit din or to agree to
submit to an ad hoc “Z4 BLA” panel pursuant to which each party would choose one
judge and the two judges would select a third judge to complete the beit din panel. In
the event that the respondent refuses to submit to any such duly constituted eit din,
the beit din hamazmin can issue a contempt order (%iruv") declaring the respondent
to be in contempt and authorizing the petitioner to bring the case to secular coust.”

A respondent may argue to the beit din hamazmin that the case falls outside of beit
din jurisdiction. For example, the respondent may argue that the petitioner previ-
ously chose to adjudicate the case in civil court,™ that the case had been previously
settled,” or that the case is a criminal matter that falls outside of the bejt din's civil
jurisdiction.** While any of these defenses may be deemed legitimate as a matter
of Jewish law, it is ultimately the province of the best din bamazmin to determine
whether a sufficient showing has been made by the respondent that the case falls
beyond Zeit din jusisdiction.” In the event that the beit din is not satisfied that the
case had been adequately made, it may still issue a sirvw.

# Mishna, Moed Kattan 3:3, commentary of R. Ovadia Bartenura ad foc.
® See R. Shimon ben Tzemach Duran (1361-1444), Shu't Tusbber= 1, no. 161,
¥ See R. Avrohom Derbamdiker, Seder Hadin (2009), 1:32.

# Scc Rasma, Chashen Mishpat, 26:1 (petitioncr who brought and lost case in civil court cannot com
respoadeant to re-litigate in beiz din). pel

" See Shach, Chashen Mishpat, 12:52 (sertlement between parties is considered binding).

# See R. Avraham Dov Kzhane Shapiro (1870-1943), Zisburvos D'uar Avrebes, 00, 1:1 (3) criminal
prosecution is within province of governmental authority). ’

# Scec Rama, Chosben Mishpat, 1.
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Nowadays the standard practice of batei din is to decide cases on the basis of
“peshara k'rova Idfin” - taking into account not only the strict law (“4is") but also eq-
uitable considerations (“peshans”; sometimes defined as “compromise”.” There is
an interesting question as to whether a beit din can insist that a respondent submit
to both din and pesbara in the event that the respondent agrees to submit to Jeit
din jurisdiction but only if the best din decides the case according to din, the strict
interpretation of the law: In one such case, a Brooklyn &eit dén issued a siruv against
the respondent because of the respondent’s failure to submit to the pshars standard
customarily employed by che eit din. The respondent in turn brought a suit for li-
bel, alleging that the sirvv failed to reflect his willingness to submit to a din proceed-
ing. The New York court ruled that the beit din's determination of recalcitrance was
ecclesiastical in nature and therefore not subject to court review: ¥

The civil court’s conclusion that the deit din determination was essentially an ec-
clesiastical determination is consistent with the diversity of opinions among Jewish
law authorities regarding this issue. According to some Jewish law authorities, a
litigant indeed has the right to insist upon dén, while others maintain that a litigant
can be compelled to submit to an adjudication based on psbans considerations as
well” Finally, it could be argued that a submission to dén actually subsumes psbara.”

¥ See R. Malkicl Tevi Tannenbaum (1847-1910), Sbu"t Divrei Malkiel, no. 2:133. The author explains that
if the “din™ would require the respondent to pay $100 to the petitiones, a sertlement of not less than
$51 (i.c., more than half the “dis" amount) might be awarded bascd on pshons krova fidin if this would
lead to a more equitable and peaccful scedement, while under pure psban it is possible that based on
cquitable considerations, such as the good intentions of a respondent laborer who accidentally broke
some barrels of the petitioner while trying to transport them from place to place, the petitioner may
be forced to forcgo payment altogether and even pay the respondent for his efforts. Sce Bovws Metzia
83a. By contrast, according to R. Yaakov Reisher (1661-3733), Sbvut Yakov, no. 2:145, a peshara krows
Idin determination would as a geacral rule not vary more than 3/3 from the amount required to be paid
based on strict din considerations.

¥ Neiman Ginsburg v Goldburd, 684 NYSad 405, at 407 (1998).

# Sce the conflicting opinions of Rabbi E. Shapiro and Rabbi M.Y. Miletzky in the case reported in
Piskei Din Rabbanim 11,1359 (1979). Among the relevant texts cited in this discussion are: the Talmudic
dictum in Senbedrin 6b that it is a mitzvab “livizoc”™ (to settle disputes through pshare); the dispute
tecorded in the Rama, Chasben Misbpat, 12:2 regarding whether or not a beit din has the ability to
compel partics to act “beyond the letter of the law;” and the story from the Jerusaler Talmud
(Sanbedrin 1:1) that records how the great sage R. Yosi ben Chalafta told litigants that he did not fee!
cquipped to judge them according to serict & Torah.

» Sce Shulchan Aruch, Chosben Mishpat, 12:5 (codifying the notion that judges adjudicating a case
according to &in occasionally need to resost 1o peshana if a decision cannot otherwise be properly
tendered) and 12:20 (recording as normative law that judges should refrain from deciding cases
according to strice din).

24  THE JOURNAL OF THE BETH DIN OF AMBRICA

RABBI YONA REISS

In the event that a party agrees to submit to the jurisdiction of the ej¢ din but
refuses to sign an arbitration agreement, it is generally held that this effectively
constitutes refusal to submit to the authority of the deit din since the beit dinwill not
be able to issue a decision capable of the fullest degree of enforcement.* Nonethe-
less, a beit din may insist that a party submit to the Jeit din with respect to a matter
that would not be subject to court enforcement.* This is because the lack of an en-
forcement mechanism does not inherently exempt a party from the beit din process,
although in certain cases it may prompt the beit din to authorize that the case be
referred to the civil court system functioning as an “agent” of the deit din.

If there is an “industry custom” where all disputes are resolved by an arbitra-
tion board of that industry which is not technically an arm of the secular court but
rather an informal arbitration tribunal, a party to a dispute may insist that a dispute
be submitted before that panel even though it is not a deit din tribunal.” Similarly,
if parties on their own agree to submit a dispute to an arbitration tribunal outside
of the province of &eit din but also outside the province of a secular court bound by
secular law (fe., the arbitrators arc empowered to make decisions based on general
principles of equity rather than secular law), there would no Jewish law violation
inherent in such submission.*

II1. CiviL COURT ENFORCEMENT OF BEIT DIN JURISDICTION

As previously discussed, once parties sign a binding arbitration agreement before
a particular Seit din entity, the parties are bound as a matter of secular law to submit
to that beit din. The enforcement of this obligation can be achieved in two different
ways: (1) the eit din can schedule a proceeding based on the parties’ commitment
pursuant to the arbitration agreement, and issue a default judgment in the cvent
that one party does not appear, which will be capable of enforcement in court; or (2)
the moving party can petition the court to compel arbitration and thus require the

+ Sec, &g, R. Derbamdiker, Seder Hadin, 1:45.

# For example, as a matter of Jewish Law; partics are presumed to be required ro submit child custody
disputes to beit din rather than civil court, even in jurisdictions where the Seit din's decision would
not be enforceable as a matter of civil law Ste below; text accompanying notes s1-53.

@ SeeR. S. Sha'anan, “Hafiriyat Tovea Lo'Beit Mishpat,” Thebumin 13 (1992), 351 8t 253 and R. Moshe
Sofer (t763-1839), Sbu"t Chatarn Sofer; Chosben Mishpat, no. 3.

4 R, Akiva Eiger (1761-1837), Glosses to Sbulchan Aruch, Chosben Mishpat, 3:1.
« See Aruch HoSbulchan, Choshen Misbpat, 22:8
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other party to appear before the eit din.” In order to ensure that the enforcement
of the arbitration agreement can be exercised by the beit din directly, it is prudent
for the beit din to articulate in the arbitration agreement, or in its written rules that
are incorporated into such agreement by reference, that it has the right to exercise
the option of issuing a default judgment in the cvent that one party refuses to ap-
pear after signing the arbitration agreement to submit to the Jeit din.**

It is not obvious from the perspective of Jewish law that the second option (of pe-
titioning the court to compel arbitration) is actually permissible. According to Rabbi
Moshe Isserles (the Rama), it is forbidden for one party to utilize the secular court
system for the purpose of compelling the other party to appear before et din.” This
prohibition is premised upon the general proscription against mesinzb - handing in a
Jewish offender to secular authorities.” However, Rabbi Yechiel Michel Epstein
(the author of the Aruch HaSbulchan), noted that the interdiction against mesirab
was primarily applicable to sovereign states that discriminated against Jewish par-
ties and exploited any type of violation as a pretense to impose excessive fines
and punishments.*” By contrast, in a fair and just government (such as the United
States), this prohibition would presumably not be applicable.” Even according to
the Rama, a motion to compel arbitration would be perfectly permissible if explic-
itly authorized by the beit din.”

In certain cases, a civil court may refuse to compel arbitration if the subject marter is
subject to a“public policy” exception to arbitration. There are two forms of public poli-
cy limitations on beit din arbitration. One form of public policy limitation is to preclude
an arbitration tribunal, such as a iz din, from being empowered to adjudicate certain
types of disputes. For example, in New York, there are numerous appellate court deci-
sions that indicate that child custody cases are not subject to arbitration.” Therefore,

© New York CPLR §7503(), Uniform Arbitration Act §7.

# Sec Rules and Procedures of the Beth Din of America, Sections 2(j) and 17, accessed January 17, 2012,
hrtp:/ethdinorg/docs/PDFa-Rules_and_Procedures.pdf .

 Rama, Chosben Mishpat, 16:1.
< [bid.

® Aruch HaSbulchan, Chosben Miskpat, 388:7.

# Sce R, Eliczer Y. Waldenberg (1915-2006), Tesbuvot Teitz Bliexer, no, 19:52.

@ See R. Yehoshua Falk (1555-1614), Sefer Meinzt Eyncim, Choshen Mishpat, 26:5.

# Sce, eg., Hirsch v Hirsch 774 NYS2d 48 (2004). Glauber v Glauber 600 N'YS2d 740 (1993).
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even in cases where the parties have signed an arbitration agreement to submit a
child custody dispute before a beit din, arbitration will not be compelled by the civil
court. Nonetheless, it is common for New York parties who submit to arbitration
before the Beth Din of America in child custody cases to appear voluntarily before
the beit din and then incorporate the decision of the beit din into a signed divorce
agreement, which is capable of enforcement.”

The other type of public policy limitation is that with respect to certain types of
cases, the arbitration tribunal may adjudicate the case under civil law but is obligated
to demonstrate that it followed a certain type of standard in reaching its conclusion.
In New York, child support determinations fall into this category** Thus, a beit din de-
ciding a child support dispute must demonstrate that it took into account the Child
Support Standards Act in rendering its decision in order to ensure its enforceability
In New Jersey, child custody determinations also fall into this latter category, with a
beit din empowered to render decisions provided that it demonstrates that it decided
the case in accordance with the “best interests of the child” standard.”

The fact that a matter has been submitted to arbitration before a best din also en-
ables the beit din to issue enforceable decisions regarding ecclesiastical matters that
would otherwise be beyond a civil court’s purview. For example, certain courts have
concluded that issuing an order requiring a husband to execute a gez (bill of Jewish
divoree) is a religious matter beyond the purview of the court system.* Nonethe-
less, an arbitration agreement signed by the parties requiring them to submit to
a beit din panel and abide by its decision with respect to the issue of granting a get
remains an enforceable agreement as a matter of arbitration law: ¥

In the same fashion that a beit din may refer a case outside of its purview to civil
court jurisdiction, a civil court may determine that an ecclesiastical matter in dis-
pute should be referred to a beit din.* An interesting question arises when a civil court
actually does refer such a matter to a beit din. Docs the beit din that was designated by

# Sec New York Domestic Relations Law, §236(B)(3).

# Sce Rakosynski v Rakosynski, 663 NYS2d 957 (1997).

# Fawzy « Fawzy, 199 NJ 456 (2009), Johnson  Johnson 204 NJ 529 (2010).

# See Aflalo v Aflalo, 295 N.JSuper. 527 (1596).

7 See Avitzurv Avitzur, 459 NYSzd 572 (1983); cf Aflalo, supra note 56 at §41.

# This is unlikely to occur in New York, where it has been held that a court may not convene a rabbinical
tribunal. See Pal v Pal, 356 NYS2d 673 Goza).
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