Process of the Psak Part Ill
Sunday, November 13th 2022

This shiur is kindly sponsored by Bruce and Autumn Mael

Questions

wWho gives authority?
Who gets authority?
(s authority centralized?

what about mistakes?
what do we oo with different opinions?
What about today?

What Gives Authority?

Table 1. Max Weber identified and explained three distinct types of authority.

Weber’s Three Types of Authority

Traditional Charismatic Legal-Rational
S f Authori ides in the office, not
ource o Legitimized by long-standing custom Based on a leader’s personal qualities uthority resides in the office, no
Power the person
Leadershi
Style B Historic personality Dynamic personality Bureaucratic officials
Patriarchy (traditional positions of
Example authority)y io al famili:s with no political power Napoleon, Jesus Christ, Mother Teresa, Martin U.S. presidency and Congress,
P - oY/ P P Luther King, Jr. Modern British Parliament

but social influence
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Who Receives Authority?
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4. Sheiltos HaRav Hai Gaon, Mishpatim 58
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5. Hakdamah to Mishna Torah
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After the court of Rav Ashi composed the Talmud and completed it in the time of his son, the Jewish people
became further dispersed throughout all the lands, reaching the distant extremes and the far removed islands.
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Strife sprung up throughout the world, and the paths of travel became endangered by troops. Torah study
decreased and the Jews ceased entering their yeshivot in the thousands and myriads, as was customary previously.
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Instead, individuals, the remnants whom God called, would gather in each city and country, occupy themselves in
Torah study, and [devote themselves] to understanding the texts of the Sages and learning the path of judgment
from them.
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Every court that was established after the conclusion of the Talmud, regardless of the country in which it was
established, issued decrees, enacted ordinances, and established customs for the people of that country - or those
of several countries. These practices, however, were not accepted throughout the Jewish people, because of the
distance between [their different] settlements and the disruption of communication [between them]. Since each of
these courts were considered to be individuals - and the High Court of 71 judges had been defunct for many years
before the composition of the Talmud -
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people in one country could not be compelled to follow the practices of another country, nor is one court required
to sanction decrees which another court had declared in its locale. Similarly, if one of the Geonim interpreted the
path of judgment in a certain way, while the court which arose afterward interpreted the proper approach to the
matter in a different way, the [opinion of the] first [need] not be adhered to [absolutely]. Rather, whichever
[position] appears to be correct - whether the first or the last - is accepted.
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These [principles apply regarding] the judgments, decrees, ordinances, and customs which were established after
the conclusion of the Talmud. However, all the matters mentioned by the. Talmud are incumbent on the entire
Jewish people to follow. We must compel each and every city and each country to accept all the customs that were
put into practice by the Sages of the Talmud, to pass decrees parallelling their decrees, and to observe their
ordinances, since all the matters in the Babylonian Talmud were accepted by the entire Jewish people.
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The [Talmudic] Sages who established ordinances and decrees, put customs into practice, arrived at legal
decisions, and taught [the people] concerning certain judgments represented the totality of the Sages of Israel or,
at least, the majority of them. They received the tradition regarding the fundamental aspects of the Torah in its
entirety, generation after generation, [in a chain beginning with] Moses, our teacher.
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All the Sages who arose after the conclusion of the Talmud and comprehended its [wisdom] and whose prowess
gained them a reputation are called the Geonim. All these Geonim that arose in Eretz Yisrael, Babylonia, Spain,
and France taught the approach of the Talmud, revealing its hidden secrets and explaining its points, since [the
Talmud’s] manner of expression is very decp. Furthermore, it is composed in Aramaic, with a mixture of other
tongues. This language was understood by the people of Babylonia in the era when the Talmud was composed.
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However, in other places, and even in Babylonia in the era of the Geonim, a person cannot understand this
language unless he has studied it. The inhabitants of each city would ask many questions of each Gaon who lived in
their age, to explain the difficult matters that existed in the Talmud. They would reply to them according to their
wisdom. The people who had asked the questions would collect the replies and make texts from them, so that they
could consider them in depth.

Can Mistakes be Made?

=26

T SEiE SPPDE KD =R PEDR S miLn Bom e S xRl =R

In case it is a chieftain who incurs guilt by doing unwittingly any of the things which by the
commandment of his God ought not to be done, and he realizes guilt

7. TB Horiyos 10b
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§ The Sages taught: The verse states concerning a king: “When [asher] a king sins”
(Leviticus 4:22). Rabbi Yohanan ben Zakkai said: Happy [ashrei] is the generation whose
king feels the need to bring an offering for his unwitting transgression. If the generation’s
king brings an offering, you must say all the more so what a commoner will do to atone for
his sin, i.e., he will certainly bring an offering. And if the king brings an offering for his
unwitting transgression, you must say all the more so what he will do to atone for his
intentional transgression, i.e., he will certainly repent.

8. Rashi, Devarim 17:11
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9. Sifrei 154
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"right or left": Even if it seems in your eyes (that they are telling you) left is right and right is
left, listen to them.

10. Devarim 19:19
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You shall do to the one as the one schemed to do to the other. Thus you will sweep out evil from
your midst

11. Ramban, Devarim 19:19
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12. Sefer Hachinuch 496
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Getting a Second Opinion AJ[{O\
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13. TB Avodah Zarah 7a
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The Sages taught: In the case of one who asks a question of a Sage with regard to an issue of
ritual impurity and the Sage rules that the item is impure, he may not ask the same question
of another Sage and have him rule that it is pure. Similarly, in the case of one who asks a
Sage a halakhic question and he deems it forbidden, he may not ask the question of another
Sage and have him deem it permitted.
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15. Tosfos, ad loc.
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Different Opinions

18. TB Avodah Zarah 7a
P32 1MY2ME 91T DM TN 7T DN 0N TN IDIN TN TR TANY NS TN 2 1R
SIAMRT MR 70N NIN SWa M FANR 12 YR /7 RMBT N T IND BNY 1PN 700 sy
MR 12 PRI 02392 NN25A ADY N Spvan AnN o s Swa

In a situation where there were two Sages sitting together and one deems an item impure
and the other one deems it pure, or if one deems it prohibited and the other one deems it
permitted, the questioner should proceed as follows: If one of the Sages was superior to the
other in wisdom and in number, one should follow his ruling, and if not, he should follow
the one who rules stringently. Rabbi Yehoshua ben Korha says: If the uncertainty exists with
regard to a Torah law, follow the one who rules stringently; if it exists with regard to a
rabbinic law, follow the one who rules leniently. Rav Yosef said: The halakha is in
accordance with the opinion of Rabbi Yehoshua ben Korha.
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