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Questions

why are the Rabbis always arguing?
How do we value different opinions but have the same practice?

How can we kinow anything is true if everything is an argument? O H—
whew did Machlokes start? ( -0

what are the positive aspects of Machlokes?
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e Rav Kook - Shmona Kevatzim 1:10

Machlokes Being Inbuilt into Humanity

Machlokes from Second day of creation
1. Yalkut Shimoni 5:6
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Faces and Opinions being different
2. Bamdibar Rabba 21:2
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Every dispute that is for the sake of Heaven, will in the end endure; But one that is not for the sake of Heaven, will not
endure. Which is the controversy that is for the sake of Heaven? Such was the controversy of Hillel and Shammai. And
which is the controversy that is not for the sake of Heaven? Such was the controversy of Korah and all his congregation.

Normative Action and Dispute

The Role of the Sanhedrin in Dispute
4. Rambam, Mamrim 1:4-5

Halacha4

When the Supreme Sanfedrin was in session, there was never any prolonged differences of
opinion among the Jewish people. Instead, if a doubt arose in a Jew’s mind over any law, he
would inquire of the court in his city. If not, the questioner and that court - or its agents -
ascend to Jerusalem and ask the court which holds sessions on the Temple Mount. If they
know, they will reply to him, if they do not know, everyone comes to the court that holds
sessions at the entrance to the Temple Courtyard. If they know, they will reply to him, if they
do not know, everyone comes to the Chamber of Hewn Stone, to the SupremeSan/iedrin, and
presents the question. If the matter that was unresolved by all the others was known to the
Supreme Sanhedrin - either as part of the Oral Tradition or because of'its derivation through
the principles of exegesis - they relate the decision immediately. If, however, the decision was
unclear to the Supreme San/edrin, they deliberate about the matter at that time and debate it
back and forth until they reach a uniform decision, or until a vote is taken. In such a situation,
they follow the majority and then tell all the questioners: “This is the halachah.” The
questioners then all depart.

After the Supreme San/iedrin was nullified, differences of opinion multiplied among the
Jewish people. One would rule an article is impure and support his ruling with a rationale and
another would rule that it is pure and support his ruling with a rationale. This one would rule
an article is forbidden and this would rule that it is permitted.

Halacha 5

The following rules apply when there are two sages or two courts that have differing opinions
in an age when there was no Supreme San/edrin or during the time when the

Supreme Sanhedrin was still undecided concerning the matter - whether in one age or in two
different ages - one rules that an article is pure and one rules that it is impure, one forbids an
article’s use and one permits it. If one does not know in which direction the law tends, should
the matter involve a question of Scriptural Law, follow the more severe opinion. If it involve a
question of Rabbinic Law, follow the more lenient opinion.
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The First Preserved Machlokes
5. Mishna, Chagigah 2
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Yosei ben Yo’ezer says not to place one’s hands on offerings before slaughtering them on a Festival
because this is considered performing labor with an animal on a Festival. His colleague, Yosef ben Yohanan,
says to place them; Yehoshua ben Perahya says not to place them; Nitai HaArbeli says to place them;
Yehuda ben Tabbai says not to place them; Shimon ben Shatah says to place them; Shemaya says to place
them; Avtalyon says not to place them. Hillel and Menahem did not disagree with regard to this issue.
Menahem departed from his post, and Shammai entered in his stead. Shammai says not to place them;
Hillel says to place them. The first members of each pair served as Nasi, and their counterparts served as
deputy Nasi.

Why Machlokes Proliferated?
A. End of Sanhedrin

6. Tosefta Chagiga 2
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B. Arrogance
7. TB Sotah 47b
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From the time when women with “stretched-forth necks and wanton eyes” (Isaiah 3:16) proliferated, the
bitter waters of a sota proliferated, as more people were suspected of committing adultery; but they
eventually ceased when licentiousness became too widespread. From the time when those who accept gifts
proliferated, the days decreased and the years shortened, as it is written: “And he who hates gifts lives”
(Proverbs 15:27). From the time when those with boastful [zehuhei] hearts proliferated, dispute
proliferated in Israel. From the time when the students of Shammai and Hillel who did not serve their
Rabbis sufficiently proliferated, dispute proliferated in Israel, and the Torah became like two Torahs. From
the time when those who accept charity from gentiles proliferated, the Jewish people were above and
they below; the Jewish people ahead and they behind. This last statement is a euphemism; it was the
Jewish people that were below and behind, but the Gemara did not want to say so explicitly.
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8. TB Gittin 60b

C. Writing Down of Torah
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D. Mistakes

9. Rav Sherira Gaon(page 19 in Levin Introduction)
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Consolidation and Expansion

10. Mishna Torah, Introduction
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Eilu V’Eilu

11. “If Not Now, When?” Primo Levi
“Pavel interrupted him. “I'll explain what the Talmud is to you, with an example. Now listen carefully: Two chimneysweeps fall down
the flue of a chimney; one comes out all covered with soot, the other comes out clean: which of the two goes to wash himself?”
Suspecting a trap, Piotr looked around, as if secking help. Then he plucked up his courage and answered: “The one who’s dirty goes
to wash.”
“Wrong,” Pavel said. “The one who’s dirty sees the other man’s face, and it’s clean, so he thinks he’s clean, too. Instead, the clean
one see the soot on the other one’s face, believes he’s dirty himself, and goes to wash. You understand?”
“Iunderstand. That makes sense.”
“But wait; I haven’t finished the example. Now I'll ask you a second question. Those two chimneysweeps fall a second time down the
same flue, and again one is dirty and one isn’t. Which one goes to wash?”
“I'told you I understand. The clean one goes to wash.”
“Wrong,” Pavel said mercilessly. “When he washed after the first fall, the clean man saw that the water in his basin didn’t get dirty,
and the dirty man realized why the clean man had gone to wash. So, this time, the dirty chimneysweep went and washed.”
Piotr listened to this, with his mouth open, half in fright and half in curiosity.
“And now the third question. The pair falls down the flue a third time. Which of the two goes to wash?”
“From now on, the dirty one will go and wash,”
“Wrong again. Did you ever hear of two men falling down the same flue and one remaining clean while the other got dirty? There,
that’s what the Talmud is like.”

Source
12. Kohelles 12:11
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The sayings of the wise are like goads, like nails fixed in prodding sticks.They were given by one Shepherd.

13. TB Chagiga 3b
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“Those that are composed in collections [ba’alei asufot]”: These are Torah scholars who sit in many
groups [asupot] and engage in Torah study. There are often debates among these groups, as some of these
Sages render an object or person ritually impure and these render it pure; these prohibit an action and
these permit it; these deem an item invalid and these deem it valid.

SEICIUCIE  PROCESS OF THE PSAK 5

A FOUR PART SERIES SEEKING TO UNDERSTAND THE DEVELOPMENT OF
H THE HALACHA WE PRACTICE TODAY



D172 1303 TN ON TN Apin 1R £9107 i Tmbn — mnpn main Tk N N DTN BN NY
. 7FI9Nm 291377 B2 NN w-:bs 93TV IUNDT MM N2 DT 5P 1 B 1IN I

Lest a person say: Now, how can I study Torah when it contains so many different opinions? The verse
states that they are all “given from one shepherd.” One God gave them; one leader, i.e., Moses, said
them from the mouth of the Master of all creation, Blessed be He, as it is written: “And God spoke all
these words” (Exodus 20:1). The plural form “words” indicates that God transmitted all the interpretations of
the Ten Commandments. Since the Sages invariably utilize the Torah itself or the statements of the prophets
as the sources for their opinions, there is a certain unity to the study of Torah, despite the numerous
explanations and applications.

14. Talmud Bavli. Eiruvin 13b
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Understandings

A. All FromH’
15. Ritvah, Eiruvin 13
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16. Igros HaRaya, Letter 44
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B. Tried and Tested
17. Torah Temimah, Bamidbar 11:sk 11
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Normative Practice and Eilu V'eilu
18. Maharal, Be'er HaGolah, 1:5
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19. Eilu V'Eilu, Rabbi Hershel Schachter!

This concept does not always apply in all cases. Rashi and Tosafos (Kesubos 57a) point out that sometimes we must assume
that one of the opinions is clearly incorrect. Sometimes we see a dispute among the later rabbinic authorities where one of
the opinions simply overlooked a passage in the Talmud, or sometimes even an explicit passuk in the Chumash. In such a
case we clearly will not apply the idea of eilu v eilu.

Even when we do apply " eilu v eilu divrei Elokin Chaim” it does not mean that salacha [ ma aseh one has the right to
followwhichever opinion he wishes. The original statement in the gemara regarding ezl v edlie was with respect to the many
disputes between Beis Shamai and Beis Hillel and nonetheless the gemara (Berachos 36b) states that, ” Beis Shamai
b'makom Beis Hille eina Mishna” , i.e. we totally ignore the opinions of Beis Shamai with respect to psak Halacha, and
unlike other minority views that were also not accepted, we don’t even consider the views of Bezs Shamai as creating even
the slightestsafeik (safeik kol-d'hu.) Regarding Hilchos Aveilus and Orla b chuez laaretzm, even when dealing with
a d oraysaissue, the halacha says thatin the presence of any slight safedk we go [ hakedl, even if the probability of the doubt
is nowhere near 50%. A minority opinion which was not accepted constitutes a slightsafei4. But because the views
of Beis Shamai were outvoted by Beis Hillel when they met together and debated their issues, their opinions are totally
ignored /Aalacha l'ma aseh. (See my sefer, B'lkvei Hatzon, siman 38, for more on this topic.)

Likewise the poskim assume that when you have a shiah y 'chida ah, alone opinion among poskim not shared by others,

this view also does not constitute a slightsafeik. The Beis Shmuel (Rema, Shulchan Aruch Fven Holzer siman 90, s if
kattan 6) thinks that even if the Rambam agrees with the &7 Migas/ on a position not agreed upon by other poskim, this

view should be totally ignored, since the Rambam was so taken by the genius of the R Migas/ (his father’s rebbe), and

would naturally be inclined to accept his opinion without even thinking twice (even though in several instances the Rambam

does reject his opinion), this psak would be considered a s/ital y chida @/ and should be totally ignored.

The Historical Process

20. Olos Raya 1, page 330
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1 https://www.torahweb.org/torah/2017/parsha/rsch_shoftim.html
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