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Timely Torah, December 26th 2021 
 

Does Society Need Morality? 
 
 
Herbert Lionel Adolphus Hart[a] FBA (1907–1992), usually cited as H. L. A. Hart, 
was an English legal philosopher, and a major figure in political and legal 
philosophy. He was Professor of Jurisprudence at Oxford University and the 
Principal of Brasenose College, Oxford. His most famous work is The Concept of 
Law (1961; 3rd edition, 2012), which has been hailed as "the most important work 
of legal philosophy written in the twentieth century". He is considered one of the 
world's foremost legal philosophers in the twentieth century, alongside Hans 
Kelsen.  
 

1. Encyclopedia Britannica, “H.L.A. Hart” 

Although The Concept of Law is principally a work of legal philosophy, it contains some 
important discussions of topics in political and moral philosophy. Hart’s first major 
contribution to political philosophy occurred in his 1955 essay “Are There Any Natural 
Rights?” In that essay he briefly introduced a theory of political obligation that has come 
to be known as the “principle of fair play” (later elaborated by the American political 
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philosopher John Rawls). That is, he contended that anyone who benefits greatly from 
the presence of some institution is morally required to bear a commensurate share of 
the burden of sustaining that institution’s existence. Although the principle of fair play 
has often come under attack in the decades since Hart fleetingly propounded it, the 
theory continues to be espoused by some present-day political philosophers. 
 
Hart’s most-sustained entry into political disputation occurred in 1963, with the 
publication of Law, Liberty, and Morality. He wrote in the liberal tradition of English 
philosopher and economist John Stuart Mill in arguing that homosexual intercourse 
between consenting adults should not be legally proscribed. Invoking and defending 
Mill’s “harm principle,” which maintains that no activity can legitimately be outlawed 
unless the activity causes nontrivial harm to somebody other than the participants, Hart 
submitted that consensual intercourse between adult homosexuals does not cause any 
detriment that would suffice to satisfy the harm principle. In particular, the mere fact 
that certain sexual practices cause offense to some people who are aware of their 
occurrence does not constitute harm of any kind that would render legitimate the 
prohibition of those practices. 

2. Encyclopedia Britannica, “utilitarianism” 

utilitarianism, in normative ethics, a tradition stemming from the late 18th- and 19th-
century English philosophers and economists Jeremy Bentham and John Stuart 
Mill according to which an action (or type of action) is right if it tends to 
promote happiness or pleasure and wrong if it tends to produce unhappiness or pain—
not just for the performer of the action but also for everyone else affected by 
it. Utilitarianism is a species of consequentialism, the general doctrine in ethics that 
actions (or types of action) should be evaluated on the basis of their consequences. 
Utilitarianism and other consequentialist theories are in opposition to egoism, the view 
that each person should pursue his or her own self-interest, even at the expense of 
others, and to any ethical theory that regards some actions (or types of action) as right 
or wrong independently of their consequences (see deontological ethics). Utilitarianism 
also differs from ethical theories that make the rightness or wrongness of an action 
dependent upon the motive of the agent—for, according to the utilitarian, it is possible 
for the right thing to be done from a bad motive. Utilitarians may, however, distinguish 
the aptness of praising or blaming an agent from whether the action was right. 
 

 
Patrick Arthur Devlin, Baron Devlin, PC, FBA (25 November 1905 – 9 August 1992) was 
a British judge and legal philosopher. The second-youngest English High Court judge 
in the 20th century, he served as a Lord of Appeal in Ordinary from 1960 to 1964. 
In 1959, Devlin headed the Devlin Commission, which reported on the State of 
Emergency declared by the colonial governor of Nyasaland. In 1985 he became the 
first British judge to write a book about a case he had presided over, the 1957 trial of 
suspected serial killer John Bodkin Adams. Devlin was involved in the debate around 
homosexuality in British law; in response to the Wolfenden report, he argued, contrary 
to H. L. A. Hart, that a common public morality should be upheld.  
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3. The Enforcement of Morals, Lord Devlin 1965 

It is not possible to set theoretical limits to the power of the State to legislate against immorality. It is 
not possible to settle in advance exceptions to the general rule or to define inflexibly areas of 
morality into which the law is in no circumstances to be allowed to enter. Society is entitled by 
means of its laws to protect itself from dangers, whether from within or without. Here again I think 
that the political parallel is legitimate. The law of treason is directed against aiding the king's 
enemies and against sedition from within. The justification for this is that established government is 
necessary for the existence of society and therefore its safety against violent overthrow must be 
secured. But an established morality is as necessary as good government to the welfare of society. 
Societies disintegrate from within more frequently than they are broken up by external pressures. 
There is disintegration when no common morality is observed and history shows that the loosening 
of moral bonds is often the first stage of disintegration, so that society is justified in taking the same 
steps to preserve its moral code as it does to preserve its government... the suppression of vice is as 
much the law's business as the suppression of subversive activities. 
 

Stanford Example 

 
 

4. Positive and Negative Liberty, Stanford Encyclopedia of Philosophy, First published Thu 
Feb 27, 2003; substantive revision Fri Nov 19, 2021 

Imagine you are driving a car through town, and you come to a fork in the road. You turn 
left, but no one was forcing you to go one way or the other. Next you come to a crossroads. 
You turn right, but no one was preventing you from going left or straight on. There is no 
traffic to speak of and there are no diversions or police roadblocks. So you seem, as a driver, 
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to be completely free. But this picture of your situation might change quite dramatically if we 
consider that the reason you went left and then right is that you’re addicted to cigarettes and 
you’re desperate to get to the tobacconists before it closes. Rather than driving, you feel you 
are being driven, as your urge to smoke leads you uncontrollably to turn the wheel first to the 
left and then to the right. Moreover, you’re perfectly aware that your turning right at the 
crossroads means you’ll probably miss a train that was to take you to an appointment you 
care about very much. You long to be free of this irrational desire that is not only threatening 
your longevity but is also stopping you right now from doing what you think you ought to be 
doing. 

This story gives us two contrasting ways of thinking of liberty. On the one hand, one can 
think of liberty as the absence of obstacles external to the agent. You are free if no one is 
stopping you from doing whatever you might want to do. In the above story you appear, in 
this sense, to be free. On the other hand, one can think of liberty as the presence of control on 
the part of the agent. To be free, you must be self-determined, which is to say that you must 
be able to control your own destiny in your own interests. In the above story you appear, in 
this sense, to be unfree: you are not in control of your own destiny, as you are failing to 
control a passion that you yourself would rather be rid of and which is preventing you from 
realizing what you recognize to be your true interests. One might say that while on the first 
view liberty is simply about how many doors are open to the agent, on the second view it is 
more about going through the right doors for the right reasons. 

 

The World of Freedom From 

 
 



Rabbi Ya’akov Trump  5 

5. Olas Reiyah II, Pesach 
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6. Talelei Chaim, Pesach 
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Freedom Today 
As long as within our hearts 
The Jewish soul sings,  
As long as forward to the East 
To Zion, looks the eye – 

Our hope is not yet lost, 
It is two thousand years old, 
To be a free people in our land 
The land of Zion and Jerusalem. 

 
7. Talelei Chaim, Pesach 

 

 
 


