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Ethical Competition for Clients
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Professionalism topic covered in this presentation
3.1 Marketing legal services in accordance with professional obligations (e.g., advertising nature of practice,
advertising fees)

Christie Blatchford, Defence lawyer causes stir with badly writfen letter promoting himself to accused killer, National
Post, Jan. 17, 2013

...Mr. Leslie wrote Michael MacGregor, the 19-year-old who along with a 31-year-old woman is charged with first-
degree murder in the slaying of Sarnia, Ont., kindergarten teacher Noelle Paquette...

The 27-year-old teacher went missing... Her body was found in a nearby wooded area outside town on Jan. 2. By the
very next day, Mr. MacGregor was represented by a London, Ont., lawyer, who was formally put on the record....
On Jan. 7, Mr. Leslie was writing Mr. MacGregor, modestly singing his own praises and offering his assistance. Mr.
Leslie said he specialized “in difficult murder trials” and bragged in particular about two unique skills he said he
possessed. “One of the Unique challenges in these types of cases is the [question of] how to control the press,” he
wrote. “I have had several years of experience in dealing with the press. | had made close contacts with many
reporters [that] | would endeavor to use to assist you in your case,” he told Mr. MacGregor.

M:r. Leslie also bragged about his “tremendous” expertise in obtaining disclosure from recalcitrant Crown attorneys
who don’t provide it because, Mr. Leslie said, clearly meaning to say relevant, “they feel it is not reverent. | have the
resources and know how to obtain all the disclosure relevant to your case and prepare the best possible defence
available,” he said, adding that “In relation to your charge | have worked on similar cases such as yours | accept
legal aid.”...

Vignettes
1) Linda is pursuing divorce from her husband; she is represented by Sarah, an accomplished family lawyer. At one

stage Llinda needs to file a motion for a temporary order regarding interim child support, and Sarah is
unavailable. Sarah asks her friend, Wilma, to file the motion; Wilma does so, successfully. Linda is impressed by
Wilma, and asks Wilma to take over as her legal representative. Is Wilma allowed to do so?

2) Linda, now divorced and living in Toronto, is dealing with extensive litigation from her former husband. Linda’s
cousin Michael is a family law practitioner in Alberta, but he is willing to represent Linda free of charge. Pursuant
to By Law 4, Michael may practice in Ontario up to 100 days in a calendar year, but the litigation is dragging
on. Michael wishes to challenge the Law Society of Ontario’s restrictions against practice by non-members, as
infringing on Linda’s rights under Canada’s Charter by discriminating based on province of residence. Does
Michael have a leg to stand on?

3) Michael’s challenge to the Law Society fails, and Linda finds Ontario representation. One day, Linda mentions her
legal troubles to her new neighbour, Susan, who practices family law. Is Susan allowed to promote her own
services fo Linda?

4) James is pursuing divorce from his wife. James has had a preliminary meeting with a lawyer, but has signed no
agreements. James mentions his case in conversation with his neighbour, Shira, who practices family law. Is Shira
allowed to promote her own services o James?

5) Sally comes home from a business trip to find out her husband has pawned her jewelry to cover a gambling debt,
which he had run up in trying to pay for his secret drug habit, which he had begun during a year-long affair with
Sally’s sister. Traumatized, she knocks on her neighbour Shira’s door to ask if she could sleep there overnight.
Shira practices family law; may she offer Sally her business card?

Choice of Counsel

1. UN Conference on Trade and Development, Competition and consumer protection
https://unctad.org/Topic/Competition-and-Consumer-Protection

Competition stimulates innovation, productivity and competitiveness, contributing to an effective business environment. This
generates economic growth and employment. It creates possibilities for small and medium-sized enterprises, removes barriers
that protect entrenched elites and reduces opportunities for corruption.



https://unctad.org/Topic/Competition-and-Consumer-Protection

Competition therefore increases a country's attractiveness as a business location, triggering national and foreign investments.
It also delivers benefits for consumers through lower prices, improved services and greater choice. In this sense, competition
generates fotal consumer welfare.

2. Competition Act (R.S.C., 1985, c. C-34)

https://laws.justice.gc.ca/eng/acts/C-34/page-7 .html

45 (1) Every person commits an offence who, with a competitor of that person with respect to a product, conspires,
agrees or arranges

(a) to fix, maintain, increase or control the price for the supply of the product;

(b) to allocate sales, territories, customers or markets for the production or supply of the product; or

(c) to fix, maintain, control, prevent, lessen or eliminate the production or supply of the product.

90.1 (1) If, on application by the Commissioner, the Tribunal finds that an agreement or arrangement — whether
existing or proposed — between persons two or more of whom are competitors prevents or lessens, or is likely to
prevent or lessen, competition substantially in a market, the Tribunal may make an order...

3. Chief Justice Nathan Nemetz, Supreme Court of BC (reported at (1985), 64 B.C.L.R. 113 (B.C.C.A)))
We have no doubt that the right to access to the courts is under the rule of law one of the fundamental pillars
protecting the rights and freedoms of our citizens.

4. Talmud, Bava Metzia 60a-b
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Mishnah: Rabbi Yehudah said: A store owner may not distribute parched grain and nuts to children, for this would

accustom them to come to him. But the Sages permit.

[Rabbi Yehudah said:] And he should not reduce the rate. But the Sages say: He is remembered for the good.

Gemara: What is the logic of the Sages? This will cause the rate to broaden.

5. Rabbi Yosef Karo (16t century Turkey/Israel), Code of Jewish Law, Choshen Mishpat 228:18
19 20¥7 2O912° DI 212 PRI, I1A1 1P 27D VWA N 2112 M10a0 7120 10
One may sell for less than the rate, so that people will buy from him; the other merchants cannot prevent this.

6. Rabbi Moshe Isserles (16t century Poland), Code of Jewish Law, Choshen Mishpat 156:7
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Some say that the ability of local people to protest against people from elsewhere is only where that [protection]

would not harm consumers — the outsiders sell as the locals sell, and their merchandise is no better. But where the

outsiders charge less, or their merchandise is better, so that consumers benefit, then [local] merchants cannot protest...

7. leviticus 19:33-34, 24:22
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When a stranger lives among you, in your lands, do not abuse him. He shall be as a citizen of yours, the stranger
who lives among you, and you shall love him as yourself, for you were strangers in Egypt. | am Hashem your Gd.
You shall have one justice for yourself, like stranger like citizen, for | am Hashem your Gd.

8. Rabbeinu Asher (13th-14th century Germany/Spain), Rosh to Bava Kama 1:5
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https://laws.justice.gc.ca/eng/acts/C-34/page-7.html#h-88718

| have found from the Gaon z”l, that there is a rabbinic injunction against [a defendant] who [might] destroy his
property, to restore loss. It appears to me that there is no need for a rabbinic enactment; it is straightforward law that
one is obligated to save the abused party from one who would abuse him, with any available strategy.

9. Rabbi Moses Maimonides (Rambam, 12th century Egypt), Mishneh Torah, Hilchot Sanhedrin 2:7
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Including in “men of chayil’ is that they must have a brave heart, to save the abused from one who would abuse him,
as it says, “And Moshe arose and saved them.”

10. Talmud, Sanhedrin 8a
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Deuteronomy 1:17 says, “Hear the small like the great.” Reish Lakish said: The law of a perutah should be as beloved

to you as the law of 100 maneh. For what? If to examine and rule properly, that's obvious! Rather, to put it first.

11.Talmud, Yevamot 122b
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Biblically, both financial and capital matters should require high-level interrogation of witnesses, as Leviticus 24:22
states, “There shall be one law for all of you.”

Vignette 1 — Choice of Counsel: At the client’s request

12.1SO, Rules of Professional Conduct (2014), Rule 3.7-9

Upon discharge or withdrawal, a lawyer shall...

(f) co-operate with the successor legal practitioner so as to minimize expense and avoid prejudice to the client; ...
Commentary [4] Co-operation with the successor legal practitioner will normally include providing any memoranda of
fact and law that have been prepared by the lawyer in connection with the matter...

13. Rabbi Yosef Karo (16 century Turkey/Israel), Code of Jewish Law, Choshen Mishpat 237:2
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A teacher may not hire himself out to an employer who already hosts another teacher in his home, unless the employer
tells him, "I don't wish to continue to retain my current teacher."

14.1SO Rules of Professional Conduct (2014), Commentary to Rule 3.7-10

It is quite proper for the successor licensee to urge the client to settle or take reasonable steps towards settling or
securing any outstanding account of the former licensee, especially if the latter withdrew for good cause or was
capriciously discharged...

15. Tosafot (11th-13th century Western Europe), Commentary to Kiddushin 59a An/
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And Rabbeinu Meir, father of Rabbeinu Tam, said the case is regarding a dead fish; those who are fishing place a

dead fish in their nets, and the fish gather there around that fish. And since this one spread out his net first, and via

his action the fish gather there, it is certain that if his rival spreads one out, it is like stealing from him...

16.Rabbi Yaakov Yeshayah Blau (215! century Israel), Pitchei Choshen IV 7 (46)
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And it appears from Divrei Chaim that if [the former employee] cannot sue the employer, as in our case where the

community appointed a shochet ubodek and then another came and invaded his territory and performed shechitah,

for one cannot obligate the community, then the invader is required to pay the first for what he cost him.



Vignette 2 — Choice of Counsel: Requiring membership in the local bar

17.R. v. Willier, 2010 SCC 37 (Canlll), [2010] 2 SCR 429
https://www.canlii.org/en/ca/scc/doc/2010/2010scc37/2010scc37 .html

[33] Detainees who choose to exercise their s. 10(4) right by contacting a lawyer trigger the implementational duties
of the police. These duties require the police to facilitate a reasonable opportunity for the detainee to contact counsel,
and to refrain from questioning the detainee until that reasonable opportunity is provided. However, these obligations
are contingent upon a detainee’s reasonable diligence in attempting to contact counsel...

[34] Such a limit on the rights of a detainee are necessary, as Lamer J., as he then was, noted in Smith, “because
without it, it would be possible to delay needlessly and with impunity an investigation and even, in certain cases, to
allow for an essential piece of evidence to be lost, destroyed or rendered impossible to obtain. The rights set out in the
Charter, and in particular the right to retain and instruct counsel, are not absolute and unlimited rights. They must be
exercised in a way that is reconcilable with the needs of society” (p. 385).

18.R. v. Allen, 1987 Canlll 3349 (AB QB)
https://www.canlii.org/en/ab/abgb/doc/1987/1987canlii3349/1987canlii3349.html

[29] Mr. Allen did not refer to specific sections of the Charter in his originating notice. One might assume, therefore,
that his argument relating to his constitutional right to the counsel of his choice might also have been made with
reference to 's. 7 and s. 11(d] of the Charter.

[30] It may well be that those sections incorporate as constitutional rights many of the trial rights which the common
law has assured to accused... However, as the decision in Re R. and Speid (1983), 1983 Canlll 1704 (ON CA), 43
OR. (2d) 596, 37 CR. (3d) 220, 8 C.C.C. (3d) 18, 3 D.LR. (4th) 246, 7 C.RR. 39 (C.A.), has pointed out, the right
to retain and instruct counsel of one’s choice is subject to reasonable limits. In my view, the limitation of a choice to
those counsel who have been authorized by the law society to practise in Alberta — so long as the substance and the
process of authorization are reasonable — constitutes a reasonable limit on a right to counsel of one’s choice however
that right may be defined. For the reasons | have set out above in connection with Mr. Layne’s position, | am of the
view that the limits which the Alberta law society has established in this case are reasonable. Mr. Allen’s rights to
counsel have not been infringed.

19.R. v. Bishop, 2008 NUCJ 10 (Canlll)
https://www.canlii.org/en/nu/nucj/doc/2008/2008nucj10/2008nucj10.html

[37] Having regard to the dictionary definitions of “choice,” choice involves a selection or a preferential determination
from many. It requires a variety or sufficient number from which to choose. The LSB therefore has an obligation to
provide Mr. Bishop, or anyone else charged with an offence that falls within s. 40 of the Legal Service Act, a solid list
containing alternatives and a reasonable number or variety of lawyers who are qualified and prepared to act as
senior counsel on murder cases or other cases of a similarly serious nature. In this instance, the system that was used
to provide Mr. Bishop with the information required to make a choice was haphazard and unsatisfactory. Having the
Executive Director call around to various lawyers to find out if they might be willing to take the case is an
inappropriate way to consider a choice of counsel appointment on any serious criminal charge. Clients who may not
be sophisticated in the criminal process must be provided with the information that is needed to make a well-informed
decision about their legal representation.

20. Talmud, Bava Batra 21b
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Rav Huna said: If a resident of a street establishes a mill, and another resident of that street establishes one beside the
first, the former is legally able to prevent this, saying, "You are interrupting my livelihood.”
May we bring support from the following ruling? “One must distance a fishing net from fish [which are already
pursued by someone else], the distance of a fish’s travel. How much is that2 Rabbah bar Rav Huna said: Up to a
parsah.” No; fish are different, because yahavi sayara.

21.Rabbi Yosef Karo (16t century Turkey/Israel), Code of Jewish Law, Choshen Mishpat 156:5
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https://www.canlii.org/en/ca/scc/doc/2010/2010scc37/2010scc37.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ab/abqb/doc/1987/1987canlii3349/1987canlii3349.html
https://www.canlii.org/en/on/onca/doc/1983/1983canlii1704/1983canlii1704.html
https://www.canlii.org/en/nu/nucj/doc/2008/2008nucj10/2008nucj10.html

Residents of a street may force each other not to establish among them a tailor, tanner, or one of the crafts.

22.Rabbi Meir Eisenstadt (17t century Poland/Austria), Panim Meirot 1:78

7 AN 2 0wy v apwn 71017 AR XN AR WR TR 9 AR 21N N2 0792 NI WPUIRNW WATIAN 2PN NORWI

X2 77" QW MWD 120 1937 MWIR 1PXKR K127 20300 737 0"YW T2 O3 RIT 0D 1R 1702 AN WS 810702 Wwn vapiw
AT 9Y 20V% W'Y 0w M0Mm WY VDY ..A2wn 7097 17

| was asked by the holders of licenses, who established licenses in two villages within one region, each from a

different noble. One of them wishes to sell whiskey and beer at a lower rate than the national rate, and the second

one protests, saying that the first is causing him harm, by accustoming the people of the second village to come to him

and drink there, causing the second merchant a loss.

Response:... The merchants of whiskey and beer can prevent each other from engaging in this conduct.

23. Why does protecting locals justify reducing competition?
e Social contract (Mishnat Rabbi Aharon, Shecheinim, Bava Batra 17b 1:5)

e Rabbinic decree (Beit Yosef Choshen Mishpat 156)
e “Judge righteousness between one and his brother and his stranger” (Chatam Sofer Choshen Mishpat 79)

The Good of the Profession

24.1SO Rules of Professional Conduct (2014), Rule 4.1-2(e)

In offering legal services, a lawyer shall not use means...

(e) that otherwise bring the profession or the administration of justice into disrepute.

25.Grace, Re, 1991 Canlll 572 (ON LST), <http://canlii.ca/t/1gp2d>, retrieved on 2016-03-17

16. In November of 1988, the Law Society retained the services of Peter Campbell, investigator, to observe Mr.
Grace's activities at the Court House over a number of days. Mr. Campbell submitted a report dated December 5th,
1988 in which he reports that, on November 8th, 1988, he attended at the Court House and observed an accused by
the name of Mr. Jean Francois Zuger advise the Court that he was unhappy with his solicitor and would be seeking a
new solicitor. This took place in courtroom number 5 (remand court). When Mr. Zuger left the courtroom, he was
followed closely by Mr. Grace. Mr. Campbell observed Mr. Grace strike up a conversation with Mr. Zuger in the
hallway and further observed the two or [sic] them then go to the cafeteria for coffee. Mr. Grace and Mr. Zuger sat
together until approximately 12:00 noon. The Court information indicates that on November 9th, 1988, i.e., the
following day, Mr. Grace appeared, as counsel, for Mr. Zuger with respect to the charge.

26.Talmud, Shabbat 114a
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Rabbi Chiya bar Abba cited Rabbi Yochanan: It is disgraceful for a Torah scholar to go to the market with patched
shoes. But Rabbi Acha bar Chanina went! Rabbi Acha son of Rav Nachman explained: The problem is with patches
upon patches. And Rabbi Chiya bar Abba cited Rabbi Yochanan: A Torah scholar who has grease on his clothing is
liable for death, as it says, “Those who hate Me, love death.” Read it not as “hate Me” but “cause hate for Me”.

Vignette 3 — Scooping: Pursuing someone else’s client

27.1LSO Rules of Professional Conduct (2014), Rule 4.1-2(d)

In offering legal services, a lawyer shall not use means...

(d) that are intended to influence a person who has retained another lawyer for a particular matter to change their
lawyer for that matter, unless the change is initiated by the person or the other lawyer;

28.Grace, Re, 1991 Canlll 572 (ON LST), <http://canlii.ca/t/1gp2d>, retrieved on 2016-03-17

5. On April 25, 1988, Sharon Rosenberg made a written complaint to Mr. Michael Neville, President of the Defence
Lawyers' Association, with regard to an incident that occurred while she was duty counsel in number 6 court (guilty
plea court), on April 20th, 1988. Ms. Rosenberg states that she was present in number 5 court (remand court) when



http://canlii.ca/t/1gp2d
http://canlii.ca/t/1gp2d

an unrepresented accused by the name of James Bond advised the court he wished to plead guilty. He was
subsequently transferred to the guilty plea court where Ms. Rosenberg was duty counsel that morning. Subsequent to
receiving disclosure, Ms. Rosenberg met Mr. Bond in the cell block at approximately 9:45 a.m. at which time he
confirmed that he wished to be represented by her as duty counsel.

6. Shortly thereafter, Ms. Rosenberg was advised by the Assistant Crown, Mr. B. Dandyk, that Mr. Grace had
approached him with respect to Mr. Bond.

7. Ms. Rosenberg advised Mr. Grace that she was acting as duty counsel and inquired as to when Mr. Grace had
spoken with Mr. Bond. Mr. Grace responded that he was a friend of the family, through his sister, and that he was
acting for free.

8. When Mr. Bond was subsequently brought into the courtroom for plea, Ms. Rosenberg discussed the matter with
him. Mr. Bond advised her that he did not request to see Mr. Grace, that his family did not know Mr. Grace, and that
he still wished to be represented by Ms. Rosenberg as duty counsel.

29.1SO, Ethical issves and practice management

Whose "client" is it - the contracting firm/lawyer/paralegal's client or the Contract Lawyer or Paralegal's cliente
When the individual seeking legal services first retained the contracting firm/lawyer/paralegal, the individual became
the contracting firm/lawyer/paralegal's client. However, during the time that the Contract Lawyer or Paralegal
provides legal services to the same individual, that individual is now the Contract Lawyer or Paralegal's client also.

30. Rashi (11t century France), Commentary to Bava Batra 21b
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[The fish] look around, usually racing to the place where they see food. Therefore, since this person identified the fish’s

hole and put food within its travel radius, he is certain that he will catch it, as though it has arrived in his hand, so that

the rival is harming him. But [in the mill case], one who comes to me can come, one who comes to you can come.

31.Rabbi Moshe Sofer (18t-19t century Hungary), Chatam Sofer Choshen Mishpat 79
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He means that this is not where someone spread out a net to catch [general] fish. Rather, there is a known, big fish,
which he has set his eyes on trapping by placing food in its hole, where the fish normally go... The same would apply
if there were shoppers in his store already, and the price was already agreed upon and nothing remained open, so
that he was certain they would buy from him, and then someone came in and led them outside. It would be theft...

32. Rabbi Moses Nachmanides (Ramban, 13 century Spain), Commentary to Bava Batra 21b
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[Rabbi Natan, author of the Aruch,] explained that [the fish] look from afar, and while eating in one place they set

their eyes to see if there is food elsewhere, and sometimes they are in the net, but they see food elsewhere and go

there. This is full-blown theft, since they have already been caught.

33.Rashi (11t century France), Commentary to Bava Batra 22a
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This was Market Day, when many came from elsewhere to buy in the market. Therefore, the townspeople cannot keep

the merchants from bringing their wares and selling to those who gather in the market.

34.Rabbi Yaakov Yeshayah Blau (213! century Israel), Pitchei Choshen IV 7 (48)
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Still, it appears that one may publicize that he works for good terms, or provides better service...



Vignette 4 - Scooping: Pursuing a rival’s potential client

35. Talmud, Kiddushin 59a
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Rav Gidel was trying to acquire a certain plot of land, but Rabbi Abba purchased it first. Rav Gidel complained to

Rabbi Zeira, who complained to Rav Yitzchak Nafcha... Rav Yitzchak Nafcha asked [Rabbi Abba]: Where a pauper

is pursuing a cake, and another takes it from him, what is the law?2 Rabbi Abba replied: He is called wicked...

36. Rabbi Shlomo Luria (16t century Poland), Responsa of Maharshal 36
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According to the view of the rabbinical court, they should be strict, as Rambam ruled, for the rabbinical court is
empowered to be strict as appears appropriate in their eyes, beyond the rule of the Talmud.

37.Rabbi Moshe Isserles (16t century Poland), Code of Jewish Law, Choshen Mishpat 237:1
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And so if one is acquiring something, and someone else comes along, and he can buy it for a low price which he will
not find elsewhere, it is like finding an item...

38. Mishnah Gittin 5:8 (Talmud, Gittin 59b)
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If a pauper is striking atop an olive tree, [taking] that which is beneath him is theft, due to the ways of peace. Rabbi
Yosi said: It is fully theft.

39. Rabbi Shlomo Luria (16! century Poland), Responsa of Maharshal 36
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We must distinguish [in the law] between one strain and another, for there are two types of strain: There is strain that
is entirely ineffective, and there is strain that turns this into a rabbinically prohibited form of theft... It is not called
"strain" unless one strains physically, in a visible way, like a pauper striking atop an olive tree. There is no greater
strain than this, regarding olives, for which he endangers his life...

40. Rabbi Yechiel Michel Epstein (early 20t century Lithuania), Aruch haShulchan Choshen Mishpat 273:20
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If another takes them, it is not fully theft, such that they could be removed via judges — but he has sinned, and he is
punished by the laws of heaven.

41.Rabbi Moses Maimonides (Rambam) (12t century Egypt), Mishneh Torah, Hilchot Matnot Aniyim 10:7
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The highest level of tzedakah, beyond which nothing is higher... to give him a gift or loan or create a partnership with

him or provide him with work, to strengthen his hand until he no longer needs to ask from others.

42.Rabbi Moses Maimonides (Rambam) (12th century Egypt), Commentary to Avot 1:5
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“Paupers should be members of your household” — Your servants should come from the poor and indigent. ..

Vignette 5: The vulnerable client

43.1SO Rules of Professional Conduct (2014), Rule 4.1-2(c)

In offering legal services, a lawyer shall not use means...

(c) that take advantage of a person who is vulnerable or who has suffered a traumatic experience and has not yet had
a chance to recover;




44.1S0 Rules of Professional Conduct (2014), Commentary to Rule 4.1-2

A person who is vulnerable or who has suffered a traumatic experience and has not yet had a chance to recover may
need the professional assistance of a lawyer, and this rule does not prevent a lawyer from offering their assistance to
such a person. A lawyer is permitted to provide assistance to a person if a close relative or personal friend of the
person contacts the lawyer for this purpose, and to offer assistance to a person with whom the lawyer has a close
family or professional relationship. The rule prohibits the lawyer from using unconscionable or exploitive or other
means that bring the profession or the administration of justice into disrepute.

45. Leviticus 19:14
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Do not curse the deaf, and do not put a stumbling block before the blind; you shall revere Gd, | am Gd.

46. Midrash, Sifra, Kedoshim 2
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If someone asks you for advice, do not advise him inappropriately. Do not tell him, "Depart in the early morning,"
such that thieves will attack him, or "Depart at noon," so that he will be overcome by heat.

47 .Rabbi Moses Maimonides (Rambam, 12t century Egypt), Commentary to Mishnah, Sheviit 5:6
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Gd instructed, “And do not put a stumbling block before the blind.” This refers to someone who has been blinded by
desire or bad ideas. Do not aid him toward his blindness, leading him further astray.



